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nitcd rates Senate 
COMMITTEE ON ENVIRONMENT AND PUBLIC WOHKS 

WASl!INCiTON, ()(; 20';)() C17t, 

September 21, 2017 

The Honorable E. Scott Pruitt 
Administrator 
U.S. Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Mr. Douglas W. Lamont 
Deputy Assistant Secretary of the Army 
l 08 Army Pentagon 
Washington, DC 20310 

Re: EPA Docket No. EPA-HQ-OW-2017-0203, Definition of "Waters of the United States., -
Recodffication of Pre-exfating rules 

Dl!ar Administrator Pmitt and Deputy Assistant Secretary Lamont: 

w .. ~ commend you for your proposal to withdraw the deeply flawed "Waters of the United 
States·' (WOTUS) rule that was promulgated by the prior administration in June 2015. 1 

Your proposal solic_its comment as to whether it is desirable and appropriate to withdraw the 
2015 WOTUS rule. 82 Fed. Reg. 34899, 34903 (July 27, 2017). Not only is it desirable and 
appropriate, the proposed action is necessary. 

As you know, on August 27, 2015, Judge Erickson of the District ofNorth Dakota, issued an 
injunction that prevented the WOTUS rule from going into effect in 13 states because the 
rulemaking record is "inexplicable, arbitrary, and devoid of a reasoned process." In October of 
2015, the Sixth Circuit Court of Appeals issued a nationwide stay of the 2015 WOTUS rule. 

Eighty-eight members of Congress filed an amicus brief on November 8, 2016, in support of 
state petitioners, and business and municipal petitioners, challenging the 2015 WOTUS rule. 
All 88 members of Congress concluded that the 2015 WOTUS rule exceeds the authority granted 
to the Environmental Protection Agency (EPA) and the Corps of Engineers (Corps) by 
Congress. 2 The 2015 WOTUS rule should be withdrawn because the rule exceeds the authority 
granted to these agencies by Congress. 

1 80 Fed. Reg. 37,054 (Jun. 29,_ 2015). 
2 See Brief of Members of Congres~ as Am_ici Curiae in Support of State Petitioners and 8usi11es;; and Municipal 
Petitioners, 61

~ Cir. Case No. 1S-3751, Nov. 8, 2016 (hereinaftl'!r Congressional Amicus Brie:-f) (attached}. 
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Further, as demonstrated by memoranda prepared by the Corps of Engineers, as well as 
testimony received by the Committee on Environment and Public Works on April 26, 2017, at a 
hearing entitled "A Revie,,.r of the Technical, Scientific, and Legal Basis of the WOTUS Rule," 
the 2015 WOTUS rule is not based on the experience and expertise of the Corps of Engineers, 
and cannot be justified by scientific stud,ies.3 Thus, the 2015 WOTUS rule is arbitrary and 
capricious and must be withdrawn on this basis as well. 

We submit this comment letter and its attachments for your consideration. 

The 2015 '\VOTUS Rule Is Contrary To Law 

The 2015 WOTUS rule was based on the en-oneous premise that federal jurisdiction over water 
is whatever the federal agency wants it to be to- advance its latest policy objectives. The courts 
have been clear however that a federal agency may not exceed the statutory authority granted to 
it by Congress. Courts have made this point many times: 

• Utility Air Regulatory Grp. v. EPA, 134 S. Ct 2427, 2444 (2014 )( quoting FDA v. Brown 
& Williamson Tobacco Corp., 120 S. Ct. 1291, 1315 (2000))("[w]hen an agency claims 
to discover in a long-extant statute an unheralded power to regulate ... v.ie typically greet 
its announcement with a measure of skepticism."). 

• Rapanos v. United States, 547 U.S. 715, 755-56 (2006) (Scalia, J., plurality) (''This is the 
familiar tactic of substituting the pm-pose of the statute for its text, freeing the Court to 
write a different statute that achieves the same purpose."). 

• Solid Waste Agency of Northern Cook County v. US. Army Co17Js <?f Engineers, 531 U.S. 
159, 172 (2001) ("Where an administrative interpretation of a statute invokes the outer 
limits of Congress' power, we expect a clear indication that Congress intended that 
result:'); id at 173 ("This concern is heightened where the administrative interpretation 
alters the federal-state framework by permitting federal encroachment upon a traditional 
state power."). 

• Rodriguez v. United States, 480 U.S. 522, 525-266 (1987) ("But no legislation pursues its 
purposes at all costs. Deciding what competing values will or will not be sacrificed to the 
achievement of a particular objective is the very essence oflegislative choice -- and it 
frustrates, rather than effectuates, legislative intent simplistically to assume that whatever 
furthers the statute's primary objective must be the law."). 

3 See April 27, 2015 letter frorn General Peabody to Assistant Secretary of the Army Darcy; May 15, 2015 letter 
from General Peabody to Assistant Secretary of the Army Darcy; May 15, 2015 memorandum from Jennifer Moyer 
to General Peabody; April 24, 2015 memorandum from tance Wood to General Peabody; April 24, 2015 
Memorandum from Jennifer Moyer to General Peabody; April 26, 2017 Testimony of Dr. Michael Josselyn before 
the Senate Committee on Environment and Public Works; April 26, 2017 Testimony of MG John Peabody (ret.} 
before the Senate Committee on Environment and Public Works; April 26, 2017 Testimony of Misha Tseytlin before 
the Senate Committee on Environment and Public Works. {all attached). 
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• Mexichem Fluor, Inc. v. Environmental Protection Agency, D.C. Cir. Case no. 15~1348 
(Aug. 8, 2017) (''The agency must have statutory authority for the regulations it wants to 
issue."). 

• National Mining Ass 'n v. United States Army Corps of Engineers, 145 F.3d 1399 (D.C. 
Cir. 1998) ("Ifthe agencies and NWF believe that the Clean Water Act inadequately 
protects wetlands and other natural resources by insisting upon the presence of an 
''addition" to trigger permit requirements, the appropriate body to ttm1 to is Congress."). 

In the 2015 WOTUS rule, EPA and the Corps attempted to expand their authority to meet their 
policy preferences. However, in the Federal Water Pollution Control Act, Congress did not grant 
EPA and the Corps unlimited authority to define the extent of their own regulatory authority. 
Thus, it does not matter if EPA and the Corps concluded in 2015 that all water is connected, 
including isolated, nonMnavigable intrastate water, rainwater runoff and ephemeral flows, 
groundwater, and water that does not contribute pollutants to navigable water. Congress did not 
give the agencies the authority to regulate such water. 

The limitations on federal jurisdiction under the Federal Water Pollution Control Act are 
apparent from the text of the statute as well as the contemporaneous debate over federal authority 
that provides context to both the 1972 and the 1977 amendments to the Federal Water Pollution 
Control Act. 

The 1972 amendments to the Federal Water PoHution Control Act directly responded to concerns 
over the limits of both the permitting authority under the 1899 Rivers and Harbors Act and 
enforcement of water quality standards under the 1965 amendments to the Federal Water 
Pollution Control Act. 4 The 1972 amendments established a regulatory framework under which 
state-developed water quality standards were federally enforceable in intrastate navigable waters, 
as well as interstate navigable waters and their tributaries, and under which the states could take 
the lead in issuing permits applying effluent limitations for discharges into those waters. 5 

In support of the 2015 WOTUS rule, the previous administration, EPA and the Corps made the 
novel clairn that federal jurisdiction over water is as broad as the objective of the Federal Water 
Pollution Control Act set forth in section l0l(a) (stating that the objective of the Act is "to 
restore and maintain the chemical, physical and biological integrity of the Nation's waters'~). 80 
Fed. Reg. at 37,055-56. TI1ese agencies further reinterpreted the objective of the Act to expand 
the reference to "physical" integrity to encompass water supply and the reference to "biological" 
integrity to encompass wildlife habitat. This claim of authority conflicts with the Supreme 
Court's rulings in Rodriguez, and other cases cited above, as well as the language and stmcture 
of the statute and its legislative history. 6 The goal statement of the Federal Water Pollution 
Control Act does not address jurisdiction at all. It is nothing more than a statement of water 
quality goals for the water that is regulated.7 

4 See S. Rept. 92-414, 92"3 Cong. pt Sess. 70-71. 
5 Id. at 77. 
6 See Congressional Amicus Brief at 15-18. 
1 See Congressional Amicus Brief at 18 {citing the explanation of the Act's objective provided by Senator Muskie). 
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In 1965, Congress made water quality standards federally enforceable in interstate navigable 
waters only. The 1972 amendments expanded foderaljurisdiction from interstate navigable 
waters and their tributaries to include intrastate navigable waters and their tributaries, if part of a 
highway of commerce that could include highways and raihvays, in addition to water 
transportation.8 

In enacting this expansion, at no time did Congress consider regulating isolated, non-navigable 
intrastate water, rainwater nmoff and ephemeral flows, groundwater, water that does not 
contribute pollutants to navigable water, or waters based solely on their use as wildlife habitat. 
In fact, the 1973 report issued by the congressionally-chartered National ·water Commission 
after the enactment of the current definition of "waters of the United States," recommended that 
stales protect state-ovn1ed wetlands used by waterfowl. None of the water experts who served on 
the Commission suggested that those wetlands were already regulated by the federal 
govemment.9 

Consistent with the legislative history of the Act, the Commission described the jurisdictional 
expansion in the 1972 amendments as follows: "The water quality standards established in 
response to the 1965 Water Quality Act are retained as a floor under the new efiluent limitations 
and are expanded to include all navigable waters.''10 The Commission further noted that permits 
for dredging and channel alteration issued by the Corps of Engineers Act "are required only 
vvhen the \~raters arc navigable in interstate or foreign commerce, and no application for a Corps 
permit need be filed for those activities in other inland waters." 11 As a result, the Commission 
made the following recommendation: "Since the States historicafty have been viewed as having 
regulatory jurisdiction over waters which are not navigable in interstate or foreign commerce, the 
Commission believes that the States should enact statutes which would provide adequate 
measures of protection to fish and wildlife values."12 This contemporaneous interpretation of the 
1972 an1endments confirms that the objective of the Federal Water Pollution Act is to protect the 
quality of navigable water, not wildlife habitat generally, which is an important subject 
addressed in other federal and state legislation. 

Nothing in United States v. Riverside Bayview Homes, Inc, 474 U.S. 121 (1985) contradicts this 
interpretation. In that case the Supreme Court deferred to the Corps' determination that 
regulation of navigable water included regulation of adjacent \Vetlands because the agencies must 
make a deten11ination of where open waters end and dry land begins. Id. at 132. In the fact 
pattern presented to the Court, the wetlands were an extension of the navigable water. 111at may 
be an "ecological'' connection, but Riverside Brwvie"w does not support an argument that anv 
«ecological" connection to navigable water creates jurisdiction. Ifthere was any doubt of that 
fact, in Solid Waste Agency of Northern Cook County v. US. Army Cotps of Engineers 
("SrVANCC''), 531 U,S.159(200l)theSupremeCourtputthatdoubttorest Useofwateras 

s See Congressional Amicus Brief at 5-6. 
9 See Congressional Amicus Brief at 8-9. 
10 See National Water Commission (June 1973), Water Policies For The Future: Final Report to the President and to 
the Congress of the United States at 87 {emphasis added) (attached). 
11 ld. at 201. 
12 Id. at 202. 
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wildlife habitat is not a basis for federal jurisdiction under the Federal Water Pollution Control 
Act. Id. at 172-173. 

In expanding the jurisdiction of the Federal Water Pollution Control Act to include intrastate 
navigable water, Congress also did not consider regulating isolated, non-navigable intrastate 
water, rainwater runoff and ephemeral flows, groundwater, and water that does not contribute 
pollutants to navigable water, based on their effects on water supply. Congress made that very 
clear in 1977, when Congress added section l 0 I (g) to the Federal Water Pollution Control Act. 13 

This amendment responded to an attempt by federal agencies to use the Act to regulate surface 
flows and groundwater. According to the amendment's sponsor: "This 'State'sjrnisdiction' 
amendment reaffirms that it is the policy of Congress that this act is to be used for water quality 
purposes only." 123 Cong. Rec. 39, 211-12 {1977) (floor statement of Senator Wallop) 
(emphasis added). 14 

Despite the limited grant of federal authority in the Federal Water Pollution Control Act, the 
June 2015 WOTUS mle purports to regulate water based on its use by birds or mammals or 
insects, based on its use to control supplies of water through runoff storage, or based on its use to 
augment water supplies by movement through the ground or over the land. The statute does not 
give the agencies that authority. The Federal Water Pollution Control Act is and always was a 
water quality protection statute. The primary responsibilities and rights of States to "to plan the 
development and use ... ofland and water resources" are expressly preserved. 33 U.S.C. § 
1251(b). Thus, the June 2015 WOTUS rule is contrary to law. 

The 2015 WOTUS Rule Is Arbitrary and Capricious 

The preamble to the 2015 WOTUS rule and the Technical Support Document for that rule repeat 
nearly / 00 lime.s- the claim that the rule is based on the agencies1 expertise and/or experience. 
These documents also claim over 500 tilnes that the rule is based on "science" or relies on 
"science." The preamble to the final rnle further states: 

This irmnersion in the science along with the practical expertise developed through case 
specific detem1inations across the country and in diverse settings is reflected in the 
agencies' conclusions with respect to waters that have a significant nexus, as well as 
where the agencies have drawn boundaries demarking where "waters of the United 
States'' end. 80 Fed. Reg. at 37,065. 

The brief filed by the U.S. Department of Justice on January 13, 2017, defending the WOTUS 
nde, makes similar claims. The brief states over 30 times that the rule is based on agency 
experience and/or expertise and references the "science" or EPA 's Science Report over 150 
limes. 

These statements are not supported by the record. 

n "It ls the policy of Congress that the authority of each State to allocate quantities of water within its jurisdiction 
shall not be superseded, abrogated or otherwise impaired by this Act." 33 U.S.C. § 1251(g). 
14 See Congressional Amicus Brief at 21-22. 
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The Corps of Engineers is the agency that makes the vast majority of jurisdictional 
determinations that identify waters that are regulated under the Clean Water Act. However, 
according to memoranda sent by Major General John Peabody, fom1er Deputy Commanding 
General for Civil and Emergency Operations, U.S. Army Corps of Engineers, to Assistant 
Secretary Darcy on April 24, 2015, and on May 15, 2015, EPA shut the Corps of Engineers out 
of the development of the WOTUS rule. These memoranda state that the WOTUS rule is not 
based on the experience and expertise of the Corps. For example, an attachment to General 
Peabody's May 15, 2015 memorandtun stated: 

"The [Technical Support Document] emphasizes that the agencies undertook a very 
thorough analysis of the complex interactions between upstream waters and wetlands and 
the dO\vnstream rivers to reach the significant nexus conclusions underlying the 
provisions of the draft final rule... [T]he Corps was not part of any fJ,pe of analysis to 
reach the conclusions described; therefore, it is inaccurate to reflect that 'the agencies' 
did this v11ork or that ii is reflective of Corps experience or expertise. "15 

Further, the 2015 WOTUS rule is not justified or supported by scientific findings. In May 2011, 
the prior administration issued a dratl guidance that purported to delineate the extent of federal 
jurisdiction under the Federal Water Pollution Control Act. After receiving criticism for issuing 
a guidance instead of a rule, EPA developed a proposed rule to mirror the draft guidance and 
collected ecological studies to justify the conclusions already made in the draft guidance. In 
September 2013, the prior administration sent a draft proposed rule to 0MB. At the same time, 
the prior administration issued a draft "Connectivity Study'' that purported to justify the 
proposed rule. 

The prior administration convened a panel of scientists to review their study. The panel 
unsurprisingly agreed that ecological studies show connections among all waters. However, the 
Connectivity Study does not demonstrate that all waters covered by the rule must be regulated to 
protect the quality of navigable water. In fact, most of the studies do not even mention navigable 
water. 16 

A panel member, Dr. Josselyn, raised concerns about the lack of scientific support for regulating 
ephemeral water in his preliminary comments on the Connectivity Study: 

''The Draft Report contains references that are focused on more perennial and intem1ittent 
flowing streams, but presents ve1y little information on the processes occurring within 
ephemeral streams. Because these systems are often the focus of jurisdictional disputes, 
the specific case history discussion contained in the Draft Report on southwestem 
streams is very useful. A conclusion reached is that such systems are important to 
recharging local groundwater systems following surface flow events; however, it is not 
clear hm•v this ivould relate to do1rvns£ream 1-11ater quality. "17 

15 May 15, 2015 memorandum from Jennifer Moyer to MG Peabody (attached). See also testimony of General 
Peabody before the Senate Environment and Public Works Committee on Apr. 26, 2017 (attached). 
16 See Congressional Amicus Brief at 22-23, 25, 29. 
17 See December 2, 2013 letter from Dr. Josselyn to Dr. Rodewald (attached). See also testimony of Dr. Josselyn 
before the Senate Environment and Public Works Committee on Apr. 26, 2017 (attached). 
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Corps legal counsel raised similar concerns about the lack of scientific support for the tributary 
definition in the WOTUS rule: 

''fTJhe draft final rnle asserts CW A jurisdiction by rule over every 'stream' in the United 
States, so long as that stream has an identifiable bed, bank, and OHWM. That assertion 
of jurisdiction over every stream bed has the effect of asserting CW A jurisdiction over 
many thousands of miles of dry washes and arroyos in the desert southwest, even though 
those ephemeral dry wastes, arroyos, etc. carry water infrequently and sometimes in 
small quantities if those features meet the definition of a tributary."rn 

The brief filed by states in the litigation challenging the rnle explains the inadequacies of the 
scientific record: 

'"According to the Agencies, the scientific basis for the Rule is that water flows downhill 
to create hydrological connections, see 80 Fed. Reg. at 37,063, and that the "protection of 
upstream waters is critical to maintaining the integrity of the downstrean1 waters,'' id. at 
37,056. This is nothing but a truism, and implies a limitless expansion of federal power." 

"The mere existence of a hydrological cmmection--even a continuous one-is 
insufficient under Justice Kennedy's holding in Rapanos, 547 U.S. at 769, but that is all 
the Connectivity Study demonstrates." 19 

Accordingly, even if EPA and the Corps had the authority to expand federal control over !and 
and water, ·which these agencies do not, the 20 l 5 WOTUS rnle tacks record support, is arbitrary 
and capricious, and should be withdrawn. 

The 2015 WOTUS Rule Has Little Chance of Surviving Judicial Review 

Theindefensibility of the 2015 rnle also is a justification for its withdrawal. In addition to the 
grounds stated by the courts staying the 2015 WOTUS rule, its notable that the Corps raised 
similar concerns before the final rule was issued, stating that the rule is " ... not likely to survive 
judicial review in federal courts," and is" ... inconsistent with SWANCC and Rapanos.'' The 
Corps further stated that, "This assertion of CW A jurisdiction over millions of acres of isolated 
waters ... undennines the legal and scientific credibility of the rule'' 20 

Given the indefensibility of the 2015 rule, it is preferable to withdraw that rule now, rather than 
wait for the _judicial vacatur. 

The Economic Impacts of the 2015 WOTUS Rule 

18 April 24, 2015 Memorandum from Lance Wood to MF Peabody (emphasis in original) (attached). 
19 See Opening Brief of State Petitioners, 6th Cir. Case No. 1S-3751, Nov. 1, 2016, at 55, 57 {attached). See also 

Tseytlin testimony, at 15. 
20 April 24, 2015 memorandum from Lance Wood to General Peabody, at 9-10. 
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In November 2015, four months after the final WOTUS rule was published, EPA added a review· 
of 199 jurisdictional determinations to the WOTUS rule docket. 21 Of the 199 jurisdictional 
determinations EPA evaluated, 57 were negative. In 47 of those 57 negative jurisdictional 
determinations, the Corps concluded that federal jurisdiction did not exist because there was no 
surface connection to navigable water. 111e 2015 WOTUS rule however no longer requires a 
surface connection to navigable water to establish federal jurisdiction. Accordingly, some or all 
of the 47 negative jurisdictional detenninations evaluated by EPA could become positive 
jurisdictional detenninations under the 2015 WOTUS rule. If alt of the 47 jurisdictional 
determinations were positive, it vvould represent 82 percent of the negative jurisdictional 
detenninations reviewed. That is a substantial expansion of federal jurisdiction which would 
cause economic impacts that should be addressed. 

Small Entity Impacts and Federalism 

The proposed withdrawal alleges that the action will not have a significant impact on small 
entities, and does not have federalism implications. 82 Fed. Reg. at 34904. We strongly 
disagree. Withdrawing the 2015 WOTUS rule will lift a significant threat 10 small businesses 
and small governmental entities across the country. Withdrawing the 2015 WOTUS rule also 
acknowledges the exjstence of waters of the State that are not federally regulated, consistent with 
the intent of Congress. 

Conclusion 

In closing, we noted that the proposed withdrawal of the 2015 WOTUS rule is styled as a 
"Recodification of Pre-existing Rules." However~ the agencies also disavow any intent to 
reconsider the prewexisting definition. 82 Fed. Reg. at 34903. Accordingly, we interpret the 
agencies' proposed rule to be a proposal to withdraw the 2015 WOTUS rule. While that 
withdrawal will result in the reinstatement of the pre-existing regula6ons, that is a ministerial 
task of updating the Code of Federal Regulations necessitated by the withdrawal, not a 
substantive proposal to adopt those regulations. 

Having said that, we urge EPA and the Corps to develop a replacement WOTUS rule as soon as 
possible. The definition of waters of the United States has been the subject of many years of 
litigation, which could be brought to rest by a scientifically sound WOTUS rule that respects the 
intent of Congress. 

Thank you for considering these comments and supporting documents as you develop your final 
rule to withdraw the 2015 WOTUS rule. 

n See Analysis of Jurisdictional Determinations for Economic Analysis and rule, EPA-HQ-OW-2011-0880-20877 
(attached}. 
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Jerry Moran 
United States Senator 

United States Senator 

Deb Fischer 
United States Senator 

Sincerely, 

9 

Dan Sullivan 
United States Senator 

Richard C. Shelby 
United States Senator 
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Mr. Chairman and Members of the Committee: 

We are pleased to be here to discuss our recent analysis of economic and compliance 

issues associated with two recently proposed rulemakings by the Environmental 

Protection Agency (EPA) intended to strengthen its Total Maximum Daily Load (TMDL) 

program. The TMDL program is intended to ensure that the nation's waters meet water 

quality standards. TMDLs are used to restore water quality by identifying how much 

pollution a body of water can receive and still meet its standards. The amount of 

pollution entering the water is then reduced to that level. 

TMDLs were first required by the Clean Water Act in 1972. EPA first issued regulations 

governing states' development of TMDLs in 1985 but did little to ensure that states 

enforced them. In recent years, lawsuits alleging inaction by EPA and the states have 

spurred increased attention to the development of TMDLs by imposing judicial deadlines 

on some states. Nonetheless, only about 1,300 of the up to 40,000 TMDLs estimated as 

needed to clean up the nation's polluted waters were approved by EPA through fiscal 

year 1999. 

EPA's TMDL proposal is actually comprised of two parts. The first part (the TMDL 

regulation) would add requirements to clarify and strengthen how waters requiring 

TMDLs are identified, and would provide more specific requirements as to how TMDLs 

are developed. Specifically, the proposal would include requirements for 

implementation plans and other provisions intended to help ensure that pollutant 

reduction allocations in a TMDL will be implemented so that water quality standards will 

be attained and maintained. 

The second part (the NPDES regulation) would revise EPA's National Pollutant 

Discharge Elimination System program that controls the discharge of pollutants from 

"point" sources of pollution (e.g., industrial facilities and municipal wastewater 

treatment plants that discharge pollutants through a pipe). The revisions would expand 

ED_ 001803A_ 00005934-00002 



EPA's authority to issue permits in certain circumstances. It would also require new 

large or significantly expanding facilities to obtain offsetting reductions in discharges 

from other facilities releasing pollutants into a polluted body of water before these new 

or expanding facilities can begin discharging into those waters. In addition, the revisions 

would allow, under certain circumstances, the use of point source discharge permits to 

control pollution from certain agricultural and silvicultural activities that have generally 

been treated as "nonpoint" sources. These revisions are intended to help states and EPA 

in developing and implementing TMDLs, and hence were issued at the same time as the 

proposed TMDL regulation. 

Certain statutes governing federal rulemaking activities generally require EPA to 

evaluate the economic impacts of proposed regulations such as the two proposals 

discussed at today's hearing. Specifically, the Regulatory Flexibility Act requires an 

agency to prepare an "initial regulatory flexibility analysis" if it determines that a 

proposed regulation will have "a significant economic impact on a substantial number of 

small entities" such as small businesses and small governmental jurisdictions. In 

addition, if on the basis of a preliminary analysis an agency determines that a proposed 

regulation includes a federal mandate that may result in annual expenditures of $100 

million or more by state, local, and tribal governments in the aggregate, or by the private 

sector, the Unfunded Mandates Reform Act of 1995 requires more detailed analyses of 

costs, benefits, and alternatives. A similar directive is imposed on agencies by Executive 

Order 12866. 

On the basis of its economic analyses, EPA concluded that neither proposed regulation 

would result in expenditures by governments and the private sector in excess of $100 

million in any one year, and therefore did not conduct more detailed analyses under the 

Unfunded Mandates Reform Act. With respect to the Regulatory Flexibility Act, EPA 

determined that because neither proposed regulation directly regulates small entities, 

neither would have a significant economic impact on a substantial number of small 

entities. As requested by the House Committee on Transportation and Infrastructure, 

our report assessed (1) the reasonableness of EPA's economic analyses for the two 
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proposed regulations and (2) whether EPA's determinations under the Unfunded 

Mandates Reform Act of 1995 and the Regulatory Flexibility Act were adequately 

supported.1 

In summary, Mr. Chairman, we found the following: 

Limitations with EPA's economic analyses of the proposed regulations for the TMDL 

and NPDES programs raise questions about their reasonableness and about the 

determinations that EPA has based on them. Of particular consequence, the 

outcomes of the analyses were heavily influenced by a number of key assumptions. 

Among the most important of these assumptions was that states are essentially in full 

compliance with current regulations, or will be as a result of existing statutory and 

regulatory requirements. Therefore, EPA included in its estimate only the costs that 

would result from the new requirements in the proposed regulations and not the 

costs of doing TMDLs generally. However, compliance with existing TMDL 

regulations has been problematic, and future compliance in the absence of the 

proposed regulation is uncertain. We found similar uncertainties with key "baseline" 

assumptions that affect the cost estimates associated with the proposed NPDES 

regulation. Another key limitation of the analyses was that they did not sufficiently 

recognize that the key water quality data available to EPA to identify the number of 

waters not meeting standards (and, hence, the number of TMDLs that will be needed) 

are incomplete, inconsistently collected by states, and sometimes based on outdated 

and unconfirmed sources. As a result of these limitations, EPA's cost estimates are 

subject to substantial uncertainty. Under these circumstances, it would have been 

appropriate for EPA to assess the effect of different assumptions on the agency's cost 

estimates. Had it done so, the agency would likely have produced a range of possible 

costs exceeding those included in its analyses. 

1Clean Water Act: Proposed Revisions to EPA Regulations to Clean Up Polluted Waters (GAO/RCED-00-
206R, June 21, 2000). 
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Given the uncertainties surrounding EPA's cost estimates, we disagree with EPA that 

the agency's analyses adequately supported its determinations under the Unfunded 

Mandates Reform Act of 1995 that more detailed analyses of costs, benefits, and 

alternatives were not needed for either of the proposed regulations. However, in the 

case of the requirements for additional analyses under the Regulatory Flexibility Act, 

case law supports EPA's determination that because its proposed revisions to both 

regulations do not directly regulate small entities, additional analyses were not 

required. 

Background 

The primary changes in EPA's proposed revisions to its TMDL regulations include 

requiring the states to (1) establish a more comprehensive listing of waters that do not 

meet standards, (2) consider specific factors when prioritizing their listed waters, (3) 

develop TMDLs within 15 years once a water is listed, (4) include 10 specific elements in 

a TMDL, and (5) develop implementation plans that include 8 elements such as 

demonstrating "reasonable assurance" that a TMDL will be implemented. The 

reasonable assurance requirement is intended to help ensure that pollutant reduction 

allocations in a TMDL will be implemented so that water quality standards will be 

attained and maintained. This means that for point sources, states will issue enforceable 

NPDES permits and for nonpoint sources (such as farms), states must demonstrate that 

controls are likely to be implemented, such as through state programs requiring the use 

of "best management practices." 

EPA estimated the annual cost that states would incur in implementing the proposed 

TMDL revisions to be between $10.3 million and $24.4 million per year (in 1999 dollars) 

from 1999 through 2015. The agency estimated costs for developing implementation 

plans ($5.3 million to $14.3 million per year); administrative costs to the states resulting 

from public participation requirements ($4.8 million to $9.5 million per year); and 

administrative costs to EPA for tasks such as reviewing implementation plans (about 

$18,000 annually). The amounts do not include costs to meet current regulations, 
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consent decrees, and commitments states have made to EPA for developing TMDLs 

within a specified time period. 

The primary changes to the NPDES program include requiring new large (or significantly 

expanding) dischargers to obtain an "offset" of up to 1.5 times their proposed discharge 

before releasing pollutants into an impaired water; giving states and EPA, under certain 

circumstances, discretionary authority to require dischargers of stormwater from 

forestry activities to have a NPDES permit; and giving EPA authority to designate certain 

sources (including some animal feeding operations and aquatic animal production 

facilities) as needing NOPES permits in cases where EPA develops a TMDL. The 

proposed NPDES regulation would also provide EPA authority to object to (and 

ultimately reissue) expired and state-issued permits that have been administratively 

continued for dischargers to impaired waters in NPDES-authorized states, where there is 

no TMDL or where the permit contains limits that are inconsistent with a TMDL. 

EPA estimated the annual costs to private entities and federal and state governments in 

implementing the proposed NPDES regulation to be between $17.2 million and $65.2 

million per year (1999 dollars) from 1999 to 2015. The major areas in which EPA 

estimated costs were for the construction industry and other storm water dischargers to 

obtain offsets ($11.33 million to $41.76 million per year); for the silvicultural industry to 

implement pollutant controls ($3.45 million to $12.93 million per year); for animal 

feeding operations and aquatic animal production facilities to implement pollutant 

controls ($1.92 million to $9.58 million per year); and for federal and state governments' 

administrative costs ($0.515 million to$ 0.964 million per year). 

Limitations in EPA's Economic Analyses Raise Concerns About the Usefulness 
of its Cost Estimates 

We found limitations with EPA's economic analyses of the proposed regulations for the 

TMDL and NPDES programs that raise questions about their reasonableness and about 

the determinations that EPA has based on them. Some of these limitations are common 

to both of the analyses. Such is the case, for example, regarding EPA's use of water 
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quality data that are incomplete and in some cases unreliable. Other limitations are 

more specific to the individual analyses. As a result of these limitations, EPA's cost 

estimates are subject to substantial uncertainty. Under these circumstances, it would 

have been appropriate for EPA to assess the effect of different assumptions on the 

agency's cost estimates. 

EPA's Economic Analysis of the TMDL Proposal 

We identified several limitations of EPA's economic analysis for the agency's proposed 

TMDL regulation that raise questions about its usefulness for decision-making. The most 

significant of these relate to EPA's assumption of full compliance with existing 

regulations and the agency's use of key water quality data that are of limited quality. 

Other limitations include the use of unverified information, the exclusion of private 

sector costs and costs to other federal agencies, and a limited analysis of benefits and 

discount rates. 

Assumption of Full Compliance. 

In our view, the most significant limitation of this analysis is its assumption that states 

are, or will be, in full compliance with existing regulations. The practical effect of this 

assumption on EPA's cost estimate is that the agency did not include costs associated 

with states' implementation of current TMDL regulations; it only included costs 

associated with the specific changes and additions to the TMDL program set forth in the 

proposed regulation. For example, EPA estimated the costs of developing 

implementation plans and for additional public participation requirements that are not 

currently required but are in the proposed regulation. 

EPA believes that full compliance with existing regulations is a reasonable assumption in 

this case since at the time of its analysis (Dec. 1998), there were consent decrees in 11 

states to enforce existing TMDL requirements and pending litigation in another 15 states. 

EPA officials also told us that the likelihood of future lawsuits would be sufficient to 

ensure that all states will be in compliance with existing regulations at some point in the 
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future. In addition, EPA cited the fact all states have submitted comprehensive 

schedules to EPA stating when they would develop TMDLs for their impaired waters. 

Agency officials said this was further evidence that full compliance was a reasonable 

expectation. 

Nevertheless, it is clear that substantial noncompliance exists with current TMDL 

regulations, and there is uncertainty as to if, and when, states will achieve full 

compliance. Indeed, one of the stated purposes of the proposed TMDL regulation is to 

strengthen the existing program. Among other things, the proposed regulation would 

require states to develop TMDLs within 15 years of listing impaired waters, and would 

require reasonable assurance that controls will be implemented so that water quality 

standards will be attained and maintained. 

Absent the proposed revisions to EPA's regulations, full compliance with the existing 

program's requirements is uncertain. For example, only about 1,300 of the up to 40,000 

TMDLs that EPA estimates are needed had been developed by the end of 1999. 

Moreover, the litigation record indicates that not all lawsuits have resulted in consent 

decrees; a few of the existing decrees addressed only a subset of the waters in the state; 

and not all states have pending lawsuits. Furthermore, the commitments that many 

states have made to EPA to develop TMDLs within a certain time period are non-binding, 

and their fulfillment will likely depend on the availability of state funding. Given that 

funding for water quality management programs has been documented to be significantly 

less than needed, and that TMDL development competes with other priority activities 

(such as NPDES permitting and enforcement), we believe it is uncertain as to when 

states will be able to develop all needed TMDLs. 

Uncertainties about compliance with existing regulations are addressed in both the 

OMB's "Best Practices" (for conducting economic analyses) and EPA's economic 

guidance. Both acknowledge that full compliance is often not a reality and that the 

degree of compliance with existing regulations can significantly affect the results of the 
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analysis. In addition, both documents state that an agency's economic analysis should 

consider the way the world would look absent the proposed regulation (referred to as 

the "baseline") and that many factors may influence this scenario-including the degree 

of compliance with existing regulations. EPA's own guidance for conducting economic 

analyses states that, if noncompliance is known, then the economic analyses should 

consider both the costs of achieving full compliance with existing regulations as well as 

the costs of achieving full compliance with proposed regulations. 

Limitations of Water Quality Data 

Another limitation that directly affects the cost estimate for the proposed regulation is 

that EPA relied on water quality data that are known to be of limited quality. 

Specifically, EPA relied on data from states' "303d" lists regarding the number of waters 

that do not meet standards and which may therefore require TMDLs. These data 

represent only a portion of the nation's waters, are collected inconsistently by states, and 

may be based on outdated or unconfirmed information. For example, our recent report, 

Water Quality: Key EPA and State Decisions Limited By Inconsistent and Incomplete 

Data (GAO/RCED-00-54) noted that only six states had a majority of the data they needed 

to fully assess their waters and less than half the states had a majority of the data needed 

to determine whether they should list waters they have assessed. While the economic 

analysis of the TMDL proposal acknowledges that additional waters needing TMDLs will 

"undoubtedly" be identified, EPA did not estimate costs for developing TMDLs for these 

waters. 

Other Limitations 

Unverified Data. EPA based its cost estimate for preparing a TMDL implementation plan 

on information obtained from one state official. However, the agency did not verify 

whether this information was representative of all states. As a result, EPA's cost 

estimate for developing these plans may not be representative of costs likely to be 

incurred by other states. 
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Costs to the Private Sector. EPA did not include the costs that certain private sector 

entities will likely incur as a result of the proposed regulations because, according to 

agency officials, these costs would be incurred anyway under existing regulations and/or 

these entities will voluntarily implement controls. However, the proposed regulation 

includes new provisions that emphasize TMDL implementation by requiring 

implementation plans and "reasonable assurance" that pollution control activities will 

achieve their intended result. As a result of states' implementation of the reasonable 

assurance requirement, nonpoint sources such as farms will likely incur costs to control 

discharges to waters that they may not have incurred under existing regulations. 

Officials from the U.S. Department of Agriculture (USDA) told us that they believe the 

private sector will incur additional costs as a result of the proposed regulation. 

Costs to Other Federal Agencies. EPA did not include costs that other federal agencies 

might incur as a result of the proposed regulation. Of particular note, USDA officials 

told us that their workload may increase as a result of the proposed regulation for such 

activities as providing technical support to EPA, states, and farmers. 

Analysis of Benefits. EPA did not quantify (and monetize) the proposed regulation's 

benefits and, as a result, its analysis does not indicate whether the expected benefits of 

the regulation outweigh expected costs. EPA officials said that because the proposed 

regulation was not economically significant (i.e., would not have an annual effect on the 

economy of $100 million or more) they did not believe they were required to quantify the 

benefits of the proposed regulation. Instead, qualitative benefits were briefly mentioned 

in the proposal for the regulation. Although EPA's proposed regulation may well have 

benefits, without a monetary estimate of both the benefits and costs, one cannot confirm 

that the regulation is economically justified (i.e., that it would have positive net benefits). 

Executive Order 12866 states that agencies shall assess both the benefits and costs of 

significant regulatory actions, regardless of whether the regulation is economically 

significant. EPA's proposed regulation was deemed significant by the agency because it 
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addressed "novel legal or policy issues." In addition, 0MB officials told us that, ideally, 

federal agencies should assess both benefits and costs of proposed regulations to 

compare the net benefits of alternative regulatory actions. 

Analysis Did Not Sufficiently Account for Uncertainty 

In light of the uncertainty associated with several of EPA's key assumptions and data, we 

believe that sensitivity analysis to assess the effect of alternative assumptions would 

have been appropriate. For example, given the uncertainty associated with future 

compliance by states with existing TMDL regulations, an analysis of the effect of 

alternative compliance rates on the cost estimate would have been particularly useful. 

Such analyses would likely have indicated a range of possible costs exceeding those 

estimated by EPA. 

EPA's Economic Analysis of the NPDES Proposal 

We also found key limitations in EPA's analysis of its proposed NPDES regulation. Two 

key limitations are that the analysis (1) used water quality data that are in some cases 

incomplete and unreliable and (2) assumed that federal agencies and most states have, 

or will have, enforceable authorities to control discharges from silvicultural operations. 

We have also identified other limitations that, taken together, indicate that the EPA cost 

estimates associated with this proposal are subject to substantial uncertainty. 

Limitations of Water Quality Data 

As in the case of its analysis of the TMDL regulation, EPA's analysis of the NPDES 

regulation relied on water data of limited quality. Specifically, EPA used data from its 

National Water Quality Inventory to estimate the number of currently-impaired waters 

and the number of "offsets" required for new large or significantly expanding facilities 

(e.g., construction sites). It also relied on these data to estimate the number of permits 

needed to control discharges from silvicultural activities, animal feeding operations, and 

aquatic production facilities designated as point sources. As noted earlier, we recently 

reported that reliance on these data would likely lead to an underestimate of the number 
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of impaired waters requiring TMDLs because so few waters have been assessed. EPA's 

estimate does not include the additional costs to firms required to obtain offsets or 

permits as additional impaired waters are identified. 

Federal and States' Authority Assumed to be Adequate 

EPA assumed that existing authorities would be sufficient to control discharges from 

silvicultural activities on public and private lands in most states. However, this 

assumption is subject to substantial uncertainty. For example, EPA assumed that 30 

states have, or will have, adequate enforceable authorities over silviculture, and that 

these states would therefore incur no costs as a result of the regulation. However, EPA's 

proposed regulation did not specify the types of controls that would be adequate to 

control silvicultural sources of pollution. Without such information, state foresters and 

forestry experts expressed concern to us that costs could be incurred as a result of 

additional control requirements. Their views are supported by data from EPA's National 

Water Quality Inventory, which indicate uncertainty as to whether current state 

programs effectively control discharges from silvicultural sources. In particular, some of 

the states with existing authorities to control silvicultural pollution have waters 

currently listed as impaired by silviculture, although it is unclear whether these 

impairments are a result of ineffective controls, lack of enforcement, or poor practices 

before the authority was established. 

Other Limitations 

Costs of Delay in Obtaining Offsets. EPA did not account for the potential cost of delay 

that a firm may incur in obtaining offsetting pollutant reductions needed from other 

firms discharging to the same impaired water. Although EPA's analysis recognized that 

delay is possible, it assumed these firms would be able to purchase an offset by the time 

the facility construction or expansion project is approved (about 3 years). However, the 

market for nonpoint source offsets is not well defined and there has been minimal 

trading to date. Thus, there is some uncertainty as to whether firms will be able to 
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purchase offsets, and any delay in time required to purchase offsets could impose 

additional costs on the firm. 

Private Sector Costs. EPA's analysis does not account for the added costs to the private 

sector associated with more aggressive implementation by states of their existing 

authority. According to EPA, states will avail themselves of all existing authorities 

before using burdensome and costly NPDES permits. If this were true, this would create 

an added incentive for the states to implement their existing authorities more 

aggressively. Accordingly, more aggressive implementation would impose control costs 

on silvicultural, animal feeding, and aquatic production operations that would result 

from the proposed regulation. 

Omitted Silvicultural Activities. EPA's estimate of the cost of applying best management 

practices for silviculture is based primarily on the volume and acres of timber harvested 

in counties with impaired waters. Although the proposed regulation states that a post

harvest activity, such as preparing the site for replanting, may cause significant adverse 

impacts on water quality, EPA did not estimate the costs of controlling pollution from 

these activities. Also, the cost of controlling discharges associated with pest and fire 

control activities were not included. 

Benefits. EPA did not quantify (or monetize) benefits associated with the NPDES 

proposed regulation. The agency briefly discussion the proposal's benefits in the 

preamble to the regulation. As in the case of the TMDL regulation, although the 

proposed regulation may well have benefits, one cannot confirm that it is economically 

justified (i.e., that it would have positive net benefits) without a monetary estimate of 

both the benefits and costs. 

Analysis Did Not Sufficiently Account for Uncertainty 

Given the uncertainty associated with several of EPA's key assumptions and data, we 

believe that sensitivity analysis to assess the effect of alternative assumptions and data 
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would have been appropriate. In particular, given the uncertainty associated with future 

listings of impaired waters and, hence, the number of TMDLs needed, we believe that 

assessing the effect of additional future listings on the number of NPDES permits and 

associated costs would have been useful. Had such sensitivity analyses been 

undertaken, they would likely have indicated a range of possible costs exceeding those 

estimated by EPA. 

Analyses Do Not Support EPA's Determinations Under the Unfunded Mandates 
Reform Act 

Given the uncertainties surrounding EPA's cost estimates, we do not believe that the 

agency has established that the annual costs of its proposed regulations will not exceed 

$100 million. Accordingly, we disagree with EPA that the agency's economic analyses 

adequately supported its determination under the Unfunded Mandates Reform Act that 

more detailed analyses of costs, benefits, and alternatives were not needed for either of 

the proposed regulations. 

In the case of the requirements for additional analyses under the Regulatory Flexibility 

Act, case law supports EPA's determination that because its proposed revisions to both 

the TMDL and NPDES regulations do not directly regulate small entities, additional 

analyses were not required. Specifically, several court decisions discussed in our report 

have ruled in analogous situations that agencies' regulations were not subject to the 

Regulatory Flexibility Act's requirements for additional analysis. 

Observations 

Our major disagreement with EPA regarding its economic analyses was with its 

assumption of full compliance, the effect of which was to exclude any costs to be 

incurred by states that have yet to meet the requirements of the existing program. In 

excluding these costs, we believe EPA has underestimated the costs of implementing the 

proposed regulations. However, the larger issue is that regardless of whether one 

attributes the costs to develop and implement TMDLs to the existing or proposed 
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regulations, an indisputable fact remains-the costs to develop and implement TMDLs 

will be substantial. In addition, as we recently reported, states need more 

comprehensive data on water quality to both ensure they adequately identify impaired 

waters and to develop the TMDLs themselves. 

This concludes our prepared statement, Mr. Chairman. We would be pleased to address 

any questions that you or other Members of the Committee may have. 

(160539) 
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The Honorable Scott Pruitt 
Administrator 
U.S. Environmental Protection Agency 
Office of Policy Regulatory Reform 
Mail Code 1803A 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

September 27, 2017 

RE: Docket ID No. EPA-HQ-OW-2017-0203 

The Honorable Douglas W. Lamont 
Deputy Assistant Secretary of the Army 
Office of the Assistant Secretary of the 
Army for Civil Works 
Department of the Army 
104 Army Pentagon 
Washington, DC 20310-0104 

Comment on the Proposed Rule Titled "Definition of 'Waters of the United States' -
Recodification of Preexisting Rules" 

The Natural Resources Defense Council files the following comments on behalf of our more than 
three million members and online activists and on behalf of the Environmental Working Group 
and Clean Water Action. The Environmental Protection Agency and Army Corps of Engineers' 
proposed repeal of the agencies' 2015 Clean Water Rule violates the law, common sense, and 
basic norms of good government. It must be withdrawn. 

I. Pollution Plagues the Nation's Waters, Requiring Vigorous Clean Water Act 
Enforcement. 

The agencies' proposal to repeal clean water protections ignores the essential role of the Clean 
Water Act. The proposal likewise ignores the current state of America's water bodies. Had the 
agencies taken proper account of Congressional intent and the problems that continue to threaten 
water quality across the country, they would never have proposed this repeal. 

Congress enacted the Clean Water Act in response to rampant contamination of waterways and 
brought about important improvements across the nation. By the 1960s, pollution brought 
numerous water bodies to the brink of death. The Cuyahoga River, running through Cleveland, 
Ohio into Lake Erie, became so polluted with industrial waste in the 1950s and 1960s that it 
caught fire on more than one occasion. 1 Lake Erie itself received so much municipal waste and 
agricultural runoff that it was projected to become biologically dead. Unchecked water pollution 
in inland waterways accounted for record fish kills; for example, some 26 million fish died as a 
result of the contamination of Lake Thonotosassa, Florida. 2 Industry discharged mercury into the 

1 US. v. Ashland Oil & Transp. Co., 504F.2d 1317, 1326 (6th Cir. 1974). 
2 Robert W. Adler, et al., The Clean Water Act: 20 Years Later 5 (1993). An excerpt from this book, along with the 
bulk of the material cited in these co1mnents, has been sent to the docket of this rule making via two separate 
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Detroit River at a rate of between 10 and 20 pounds per day, causing in-stream water to exceed 
the Public Health Service limit for mercury six times over. 3 Waterways in many cities across the 
country served as nothing more than sewage receptacles for industrial and municipal waste. The 
rate of wetlands loss from the 1950s to the 1970s was approximately 450,000 acres per year. 4 

Leaving the problem to individual states coupled with piecemeal federal law clearly failed. Our 
decision-makers generally - and accurately - understood that past approaches relying on state
by-state water quality standards could not clean up the waters and, indeed, waters were becoming 
more polluted. There was clearly a need for a broader federal role to address water pollution. 
Public outcry demanded a strong response from Congress. As Senator Edmund Muskie told the 
Senate when introducing the bill that was to become the new Act, "The committee on Public 
Works, after 2 years of study of the Federal water pollution control program, concludes that the 
national effort to abate and control water pollution is inadequate in every vital aspect." 5 

So Congress responded. The 1972 Act represented the first truly comprehensive federal water 
pollution legislation. Congressman John Blatnik, Chairman of the House Public Works 
Committee, characterized it as a "landmark in the field of environmental legislation." 6 Senator 
Jennings Randolph, Chairman of the Senate Committee on Public Works, said, "It is perhaps the 
most comprehensive legislation that the Congress of the United States has ever developed in this 
particular field of the environment."7 To take but one example, the Act required industry-specific 
discharge standards, which now prevent more than 700 billion pounds of toxic pollutants per 
year from being dumped into the nation's waters. The rate of wetlands loss decreased 
substantially compared to the pre-Clean Water Act era. Thanks to these and other innovations, 
Americans benefit from numerous services water bodies provide, and being able to use 
waterways across the country for a variety of purposes. 

However, despite the pollution controls Congress adopted in the Clean Water Act, most the 
nation's waters still face challenges to their health 45 years later. The country remains far short 
of the Clean Water Act's goal of swimmable and fishable waters ( a goal Congress intended the 
country to reach by 1983). Consider a few facts: 

• Lakes and ponds: The most recent available data from states indicate that, of assessed 
lakes, reservoirs, and ponds, 70.5 percent (12,918,363 acres) are impaired for some water 
quality standard. The 2012 National Lakes Assessment found that 35 percent oflakes 

submissions because the agencies state they "will generally not consider c01runents or comment contents located 
outside of the primary submission (i.e., on the web, cloud, or other file sharing system)," 82 Fed. Reg. 34899 (July 
27, 2017), and because individually uploading the numerous materials would be extremely time-consuming. See 
Letter from Jon Devine, NRDC, to EPA Docket EPA-HQ-OW-2017-0203 (Aug. 11, 2017), available at 
h ps://www.rcgulations. ov/documcnt'?D=EPA-HO-OW-2017-0203-1346; Letter from Jon Devine, NRDC, to EPA 
Docket EPA-HQ-OW-2017-0203 (Sept. 25, 2017). Additional material will be submitted along with these 
comments. 
3 Id; see also Comm. on Pub. Works, Committee Print 93d Cong. 1st Sess.,A Legislative History of the Water 
Pollution Control Amendments of 1972 at 1253 (1973) (hereinafter "1972 Legislative History"). 
4 W.E. Frayer et al., U.S. Fish & Wildlife Service, Status and Trends of Wetlands and Deepwater Habitats in the 
Coterminous United States, 1950s to 1970s at 3 (Apr. 1983). 
5 Id at 1253 (emphasis added). 
6 1972 Legislative History at 350. 
7 Id at 1269. 
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assessed had excess nitrogen and 40 percent had excess phosphorus. Moreover, the 
Assessment reported "that 31 % of lakes have degraded benthic macro invertebrate 
communities, which include small aquatic creatures like snails and mayflies." 8 And some 
indicators of lake health worsened since the 2007 assessment; in that five-year period, the 
Assessment examined "the density of cyanobacteria cells, which can produce 
cyanotoxins, as an indicator of toxic exposure risk," and it showed "8.3% more lakes in 
the most disturbed condition in 2012 than in 2007." Additionally, detection of the algal 
toxin microcystin, which prompted the multi-day contamination event in Toledo, Ohio, 
that deprived several hundred thousand people of drinking water, increased by 9.5 
percent. 

• Rivers and streams: Based on state water quality inventories, 52.7 percent of assessed 
rivers and streams (a total of 579,166 miles - more than twice the distance to the moon) 
fail to meet one or more state water quality standards. Similarly, the 2008/2009 Rivers 
and Streams Assessment paints a discouraging picture. Only 28 percent of rivers and 
streams were in good condition and 46 percent were in poor condition. More than 40 
percent ofrivers and streams have excess nutrients. 9 Nearly a quarter ofriver and stream 
miles have bacteria levels above thresholds that indicate a threat to human health when 
people are exposed via recreation. And "[o]ver 13,000 miles ofrivers are found to have 
mercury in fish tissue at levels that exceed thresholds protective of human health." 

• Wetlands: In the 2011 National Wetland Condition Assessment, fewer than 50 percent of 
wetlands ( 48 percent) were in good biological condition and nearly one-third (32 percent) 
were in poor condition. 10 Moreover, as documented in the most recent report to Congress 
on the status and trends in the nation's wetlands, 11 the country continues to experience a 
net loss of wetlands and "[ f]or the first time in 50 years, the rate of net wetland loss had 
accelerated, increasing by a whopping 140 percent from the previous survey. The nation 
lost 45,000 more wetland acres per year during 2004-2009 than during the previous 
period. Even worse, wetland losses have recently accelerated in areas of particular 
importance to waterfowl, such as the Prairie Pothole Region." 12 

• Other waters: Of assessed bays and estuaries, 79.5 percent (44,692 square miles) were 
found to be impaired for some water quality standard. In 2017, the Gulf of Mexico "dead 
zone" was the largest ever measured since surveying started in 1985; this year it "is 8,776 
square miles, an area about the size of New Jersey." 13 

8 U.S. EPA, The National Lakes Assessment (NLA) 2012, available at 
hnps://www.epa. ov/sites/production/files/2016-12/documents/nla fact sheet dee 7 2016.pdf. 
9 U.S. EPA, The National Rivers and Streams Assessment 2008/2009, available at 
hnps://w,nv. pa.gov/sites/production/filcs/2016-
03/documents/fact sheet draft variation march 2016 revision.pelf. 
10 U.S. EPA, The National Wetland Condition Assessment 2011, available at 
ht s:/ /www.e a. ov/sites/ roduction/filcs/2016-05/documents/2011 nwca fact sheet final. df. 
11 T.E. Dahl, U.S. Fish & Wildlife Serv., Status and Trends of Wetlands in the Conterminous United States 2004 to 
2009 (2011 ), available at h s://www. !\vs. ov/wetlands/documents/Status-and-Trends-of-Wetlands-in-the
Conterminous-United-States-2004-to-2009 .pd[ 
12 Scott Yaich, Ducks Unlimited, Conservation: Gains and Losses, available at 
htt :/ /wv-lVi .ducks.or conservation/water fow I-habitat/conservation- ains-and-losses. 
13 Natl. Oceanic & Atmospheric Admin., Gulf of Mexico 'dead zone' is the largest ever measured (Aug. 2, 2017), 
available athttp://www.noaa.gov/media-release/ ~ lf-of-mexico-dead-zone-is-lar ..,est-ever-measured. 
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Thus, neither the historic nor the present condition of the nation's water bodies justifies the 
agencies shirking the responsibility with which Congress entrusted them. As discussed in the 
following section, the Supreme Court's decisions during the 2000s likewise dictate that waters 
that significantly impact the condition of downstream waterways warrant protection. 

II. The 2015 Clean Water Rule Represents a Modest and Well-Documented Response 
to Water Quality Challenges and Congress's Direction in the Clean Water Act. 

The Clean Water Act is a watershed statute, in both senses of the word. Congress recognized that 
to achieve its ambitious goal ofrestoring and protecting our Nation's waters, it would be 
necessary to "control pollution at the source." Thus, the Act applied not just to navigable-in-fact 
waters, but to the "waters of the United States." As the Supreme Court concluded, that term 
extends to waters that have a significant impact on traditionally navigable waters. 

To develop the Clean Water Rule, EPA and the Army Corps decided they needed to 
demonstrate, through an examination of the scientific evidence, which waters significantly 
influence traditionally navigable and interstate waters. They did so by undertaking an 
unprecedented review of the scientific literature describing the many vital connections between 
tributaries, wetlands, and downstream waters. The resulting Science Report found extensive and 
compelling evidence that tributaries and adjacent wetlands play critical roles in maintaining the 
physical, chemical, and biological integrity of downstream waters. 

The agencies also considered a wealth of input from numerous stakeholders. The rulemaking 
process for the Clean Water Rule took approximately four years to complete. 14 The agencies 
solicited comments on the proposed rule for more than 200 days, and the Rule reflects over one 
million public comments submitted on the proposal, "as well as input provided through the 
agencies' extensive public outreach effort, which included over 400 meetings nationwide with 
states, small businesses, farmers, academics, miners, energy companies, counties, municipalities, 
environmental organizations, other federal agencies, and many others."15 

Based on their deliberate approach, the Agencies restored categorical regulatory coverage for 
tributaries and adjacent waters, as defined in the Rule, and retained the ability to protect certain 
other waters on a case-by-case basis. 

A. The Clean Water Act is an ambitious statute, aimed at restoring and 
protecting the "total water resources of the United States." 

In the Clean Water Act, Congress laid a weighty charge on the Agencies: the Act's objective is 
nothing less than to "restore and maintain the chemical, physical, and biological integrity of the 
Nation's waters." 33 U.S.C. § 125l(a). But our leaders also provided strong tools to achieve that 
objective; Congress "knew exactly what it was doing" when it defined "navigable waters" 

14 See 80 Fed. Reg. at 37,102-03 (describing consultation with states, local governments, and Indian tribes at the 
"onset of rule development in 2011"); Definition of"Waters of the United States" Under the Clean Water Act; 
Proposed Rule, 79 Fed. Reg. 22,188, 22,196 (Apr. 21, 2014) (stating that a draft ofEPA's report on the connectivity 
of streams, wetlands, and downstream waters, which provides much of the scientific basis for the Rule, was 
completed in October 2011). 
15 80 Fed. Reg. at 37,057. 
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broadly to mean the "waters of the United States." United States v. Ashland Oil & Transp. Co., 
504 F.2d 1317, 1323 (6th Cir. 1974) (quoting 33 U.S.C. § 1362(7)). Congress's "clear intention 
... was to effect marked improvement in the quality of the total water resources of the United 
States, regardless of whether that water was at the point of pollution a part of a navigable 
stream." Id. at 1323. That is because the Act's ambitious goal could not be achieved unless its 
protections applied to "'all water bodies, including main streams and their tributaries."' Id. at 
1325 ( quoting statement of Rep. Dingell). Any reading of the Act that interpreted it not to apply 
to non-navigable tributaries of navigable waters would "violate the specific language of the [ Act] 
and tum a great legislative enactment into a meaningless jumble of words." Id. 

Likewise, the Supreme Court recognized the Act's broad scope when it upheld the Act's 
application to adjacent wetlands. As the Court observed, the Act incorporates a "broad, systemic 
view of the goal of maintaining and improving water quality." United States v. Riverside 
Bayview Homes, Inc., 474 U.S. 121, 132 (1985). The Court also noted Congress's determination 
that "[p ]rotection of aquatic ecosystems ... demanded broad federal authority to control 
pollution, for ' [ w ]ater moves in hydrologic cycles and it is essential that discharge of pollutants 
be controlled at the source."' Id. at 132-33 (quoting S. Rep. No. 92-414, p. 77 (1972)). 

Consistent with Congress's vision, for nearly three decades the Agencies implemented the Act to 
comprehensively protect the waters of the United States. 

B. After SWAN CC and Rapanos, the Agencies struggled to realize Congress's 
vision. 

In the 2000s, two Supreme Court cases and the Agencies' guidance documents that followed 
those decisions created confusion over the scope of the Act's coverage. 

In Solid Waste Agency of Northern Cook County (SWANCC) v. U.S. Army Corps of Engineers, 
the Court ruled that the Agencies' "Migratory Bird Rule," which interpreted the Agencies' 
regulations to protect waters used by migratory birds, on the basis of a link to interstate 
commerce, was not authorized under the Act when applied to "an abandoned sand and gravel 
pit." 531 U.S. 159, 162, 164, 174 (2001). 

In Rapanos v. United States, the Court remanded, for further review, the Corps' application of 
the Act to four wetlands lying "near ditches or man-made drains that eventually empty into 
traditional navigable waters." 16 Rapanos produced splintered opinions, with no majority: a four
Justice plurality proposed one test for determining whether a water body is a "water of the 
United States."17 Justice Kennedy, concurring in the judgment, proposed another; he concluded 
that the Act protects wetlands that have a "significant nexus" to waters traditionally considered 

16 547 U.S. 715, 729, 757 (2006). 
17 Id. at 739 (citation omitted) ("[T]he phrase 'the waters of the United States' includes only those relatively 
pennanent, standing or continuously flowing bodies of water "fonning geographic features" that are described in 
ordinary parlance as 'streams[,] ... oceans, rivers, [and] lakes.' The phrase does not include channels through which 
water flows intermittently or ephemerally, or channels that periodically provide drainage for rainfall.") The opinion 
also would require wetlands to have a "continuous surface connection" to jurisdictional waters to be protected. Id. at 
742. 
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navigable. 18 And four dissenting Justices would have left the Agencies' definition in place, but 
would at a minimum uphold protection for waters satisfying either the plurality's or Justice 
Kennedy's test. 19 

Even though neither SW ANCC nor Rapanos invalidated any regulatory provision, they led the 
Agencies to retreat from enforcing the regulations on the books, leaving critical waters 
vulnerable.20 The Agencies also exacerbated the confusion by implementing informal policies, 
not compelled by the Supreme Court's decisions, that made it difficult to apply the Act's 
protections to certain waters. Specifically: 

• The guidance that followed SW ANCC required the Agencies' field staff to receive 
headquarters' approval to apply Clean Water Act protections to any "isolated waters that 
are both intrastate and non-navigable,"21 but the Agencies have implemented this 
guidance as an effective ban on protecting such waters. As EPA acknowledged in 2011: 
"Since SW ANCC, no isolated waters have been declared jurisdictional by a federal 
agency. "22 

• Although the guidance that followed Rapanos properly stated that the Agencies would 
not deny Clean Water Act protection to water bodies that satisfied either the plurality's 
test or Justice Kennedy's, the Agencies significantly undermined the "significant nexus" 
analysis. Specifically, the post-Rapanos guidance directed the Agencies' staff to ignore 
all waters except for the specific tributary into which a discharge would be made and the 
wetlands adjacent to that tributary; indeed, the guidance even more myopically focuses 
just on the "reach of the stream that is of the same order (i.e., from the point of 
confluence, where two lower order streams meet to form the tributary, downstream to the 
point such tributary enters a higher order stream)." Consequently, the "significant nexus" 
analysis does not evaluate the watershed-wide impact of similar waters (tributaries and 

18 Id. at 759, 787 (Kennedy, J., concurring in the judgment). Wetlands possess such a nexus when they, "either alone 
or in combination with similarly situated lands in the region, significantly affect the chemical, physical, and 
biological integrity of other covered waters more readily understood as 'navigable."' Id. at 780 (Kennedy, J., 
concurring in the judgment). 
19 Id. at 810 (Stevens, J., dissenting). 
20 See Letter from Representatives James Oberstar & Henry Waxman to Stephen Johnson, EPA Administrator (July 
7, 2008) (attaching internal memorandum from Granta Nakayama, Assistant Administrator for Enforcement & 
Compliance Assurance to Benjamin Grumbles, Assistant Administrator for Water, which identified hundreds of 
cases in which EPA chose not to pursue formal enforcement action or lowered the priority of the case, or in which 
defendants raised jurisdictional defenses); Earthjustice et al., Reckless Abandon: How the Bush Administration is 
Exposing America's Waters to Harm (Aug. 2004); Earthjustice et al., Courting Disaster: How the Supreme Court 
Has Broken the Clean Water Act and Why Congress Must Fix It (2009); U.S. EPA Inspector Gen., Special Report: 
Congressionally Requested Report on Comments Related to Effects of Jurisdictional Uncertainty on Clean Water 
Act Implementation, Report No. 09-N-0149, at 1 (Apr. 30, 2009). 
21 68 Fed. Reg. 1995, 1996 (Jan. 15, 2003). 
22 U.S. EPA, Potential Indirect Economic Impacts and Benefits Associated with Guidance Clarifying the Scope of 
Clean Water Act Jurisdiction, at 3 (Apr. 27, 2011). There is no reason to think this practice has changed in more 
recent years. See NRDC et al., Letter to Docket ID No. EPA-HQ-OW-2011-0880, at 19-22 (Nov. 14, 2014) 
(hereinafter "NRDC Proposed CWR C01runents") ( collecting evidence of agencies' practice of treating "isolated," 
non-navigable, intrastate waters as unprotected), available at https://www .re ulations. ov/document?D=EPA-HO
OW-2011-0880-1543 7. 
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adjacent wetlands, e.g.), and ignoring those collective impacts increases the risk that 
individual waters will be left unprotected. 23 

The net practical effect of the Court's decisions, the interpretation of those decisions by lower 
courts, and the Agencies' guidance has been confusion in many instances and the absence of 
pollution protection in many others. First, so-called "isolated" waters effectively lack federal 
protection from the Agencies, even if they have a significant nexus to traditional navigable 
waters. Second, because lower courts dealt with Rapanos differently, and not all courts adopted 
the Agencies' approach of considering either the plurality's or Justice Kennedy's test, 24 "almost 
all waters and wetlands across the country theoretically could be subject to a case-specific 
jurisdictional determination." 25 Third, because the Agencies' guidance takes such a constrained 
geographic view of the "significant nexus" analysis rather than examine the question at a more 
appropriate scale, these demonstrations could be inconsistent across the country, as well as time
consuming and costly, even if a significant nexus could ultimately be shown. 

Numerous parties therefore urged the Agencies to revise their regulations. NRDC and other 
conservation groups sought a rule that included clear protections for water bodies in a way that 
both respected the Supreme Court's decisions and remained true to Congress's original design. 26 

C. The Rule largely restores the Act's proper scope of coverage. 

The Clean Water Rule largely restores the scope of coverage that Congress intended, by 
protecting waters that are scientifically demonstrated to have a significant impact on navigable 
waters.27 Because the Agencies' reliance on case-by-case significant nexus determinations had 
hamstrung their practical ability to enforce the Act, a main purpose of the rulemaking effort was 
to provide the scientific basis for coverage of entire categories of waters, obviating the need for 
individual review. Thus, EPA began by producing and vetting the Science Report, a state-of-the-

23 This practice also conflicts with Justice Kennedy's formulation of the "significant nexus" analysis. See Rapanos, 
547 U.S. at 780 (Kennedy, J., concurring in the judgment) ("wetlands possess the requisite nexus, and thus come 
within the statutory phrase 'navigable waters,' if the wetlands, either alone or in combination with similarly situated 
lands in the region, significantly affect the chemical, physical, and biological integrity of other covered waters more 
readily understood as 'navigable."' (emphasis added)); id. at 780-81 ("Through regulations or adjudication, the 
Corps may choose to identify categories of tributaries that, due to their volume of flow (either annually or on 
average), their proximity to navigable waters, or other relevant considerations, are significant enough that wetlands 
adjacent to them are likely, in the majority of cases, to perform important functions for an aquatic system 
incorporating navigable waters." (emphasis added)). 
24 Courts, however, consistently rejected the sole reliance on the plurality's test to detennine Clean Water Act 
coverage. Every court of appeals to decide the issue held that at least those waters that met Justice Kennedy's test 
qualified as "waters of the United States" under the Act. See U.S. EPA & U.S. Army Corps ofEng'rs, Technical 
Support Document for the Clean Water Rule: Definition of Waters of the United States, at 41-42 (May 27, 2015) 
(citing cases). This fact, as discussed below, means that the agencies' present plan ultimately to adopt rules based on 
the plurality test is unlawful; and that unlawfulness is one reason why the agencies cannot treat the instant 
rulemaking as simply an interim step. 
25 Clean Water Rule: Definition of"Waters of the United States," 80 Fed. Reg. 37,054, 37,056 (June 29, 2015). 
26 See, e.g., NRDC Proposed CWR Comments, supra; NWF Comments, available at 
ht ps:/ /www. re ulations. ov /documcnt')D= EP A-H O-OW -20 I 1-08 80-1 5020; Earth justice Comments, available at 
https:/ /,vww.rcbulations.gov/document')D=EP A-HQ-OW-2011-0880-14564. 
27 We say "largely" above not because the Rule is over-inclusive, as Administrator Pruitt, discharging industries, and 
other critics often claim, but rather because it excludes some waters that should be protected under the Act. 
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art review and synthesis of the extensive scientific literature describing the numerous important 
connections between tributaries, adjacent waters, and downstream waters. 28 

The Science Report found unequivocal evidence that all tributaries, including perennial, 
intermittent, and ephemeral streams, "exert a strong influence on the integrity of downstream 
waters." Science Report at ES-2. Relying on the Science Report's findings, the Agencies 
determined that all tributaries have a significant nexus to traditional navigable waters, interstate 
waters, and the territorial seas (collectively, "foundational waters"). Thus, the Agencies restored 
the Act's categorical coverage of tributaries, as defined in the Rule. 33 C.F.R. § 328.3(a)(5). 

The Science Report also found clear evidence that wetlands and open waters in floodplains are 
"highly connected" to tributaries and rivers "through surface water, shallow groundwater, and 
biological connectivity." Science Report at ES-2, 4-39. Relying on these findings, the Agencies 
concluded that all waters adjacent to foundational waters, impoundments, and tributaries have a 
significant nexus to foundational waters. The Agencies therefore restored the Acts' categorical 
coverage of adjacent waters, as defined in the Rule. 33 C.F.R. § 328.3(a)(6). 

Finally, the Science Report found that wetlands and open waters located outside of floodplains 
also provide numerous functions, such as storage of floodwater, that benefit downstream water 
integrity. Science Report at ES-3. Based on these findings, the Agencies retained the ability to 
find that certain non-adjacent waters qualify as waters of the United States if they are determined 
on a case-by-case basis to have a significant nexus to foundational waters. 33 C.F.R. 
§ 328.3(a)(7)-(8). 

D. The Rule complies with the Clean Water Act because it properly protects 
waters that have a significant nexus to downstream waters. 

1. The Rule's reliance on the significant-nexus test comports with 
Supreme Court case law. 

At a minimum, the Supreme Court's decisions stand for the proposition that a water body is a 
"water of the United States"-and therefore protected under the Clean Water Act-if it belongs 
to a category of waters that significantly affects a traditional navigable water, interstate water, or 
the territorial seas. The Agencies properly used this significant-nexus standard when defining the 
breadth and application of the Act's protections under the Rule. 

The Supreme Court's first interpretation of the scope of the Clean Water Act expressly upheld 
federal authority to regulate discharges into both traditional navigable waters and wetlands 
adjacent to such waters. United States v. Riverside Bayview Homes, 474 U.S. 121, 131, 135 
(1985). Even though wetlands are not ordinarily navigable, the Court stated that "the Act's 
definition of 'navigable waters' as 'the waters of the United States' makes it clear that the term 
'navigable' as used in the Act is of limited import." Id. at 133. The Court explained that in light 
of the "breadth of federal regulatory authority contemplated by the Act," and the difficulty of 
line-drawing in this context, the agency's ecological judgment that wetlands have significant 

28 U.S. EPA, Connectivity of Streams and Wetlands to Downstream Waters: A Review and Synthesis of the 
Scientific Evidence, EPA/600/R-14/475F (Jan. 2015). 
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impacts on water quality and the aquatic ecosystem in adjacent waterways is sufficient to deem 
such wetlands covered by the Act. See id. at 134. If the covered wetlands have such effects in the 
majority of cases, all such wetlands may be covered. Id. at 135 n.9. 

The Court reiterated the importance of a waterway's impacts on traditional navigable waters 
when examining the Act's scope in Solid Waste Agency of Northern Cook County (SWANCC) v. 
US. Army Corps of Engineers. 531 U.S. 159 (2001 ). There, the Court addressed a narrow issue 
and overturned a regulatory interpretation that would have protected "an abandoned sand and 
gravel pit" on the basis that it was used by migratory birds. Id. at 162, 164, 174. The Court 
distinguished the wetlands at issue in Riverside Bayview from the sand and gravel pit in 
SWANCC because of the "significant nexus" the Riverside Bayview wetlands had with other 
waters of the United States. See id. at 167. The Court, however, did not invalidate any portion of 
the federal regulations in SW ANCC-it held only that the regulations, "as clarified and applied to 
petitioner's balefill site" under the Migratory Bird Rule, exceeded the Corps' authority under the 
Clean Water Act. Id. at 174. 

Finally, in Rapanos v. United States, 547 U.S. 715 (2006), the Court remanded for further review 
the Corps' determination that certain wetlands, which were adjacent to non-navigable waters, 
were "waters of the United States." Id. at 729, 757, 759. A four-Justice plurality devised one test 
for the courts to apply on remand in identifying "waters of the United States," id. at 757 
(plurality opinion); Justice Kennedy employed another, id. at 759 (Kennedy, J., concurring in the 
judgment); and four dissenting Justices would have deferred to the Corps' regulations as the 
proper test, but also said they would uphold coverage for any water satisfying either the plurality 
or Justice Kennedy's test. Id. at 810 (Stevens, J., dissenting). 

The Rule employs the test articulated by Justice Kennedy in Rapanos, which drew on Riverside 
Bayview and SW ANCC. Justice Kennedy concluded that the Act protects wetlands with a 
"significant nexus" to waters traditionally considered navigable. Id. at 759, 787 (Kennedy, J., 
concurring in the judgment). Such a nexus exists where the wetlands, "either alone or in 
combination with similarly situated lands in the region, significantly affect the chemical, 
physical, and biological integrity of other covered waters more readily understood as 
'navigable."' Id. at 780. Justice Kennedy explained that the Corps was free, by regulation, to 
"identify categories of tributaries that, due to their volume of flow ... , their proximity to 
navigable waters, or other relevant considerations, are significant enough that wetlands adjacent 
to them are likely, in the majority of cases, to perform important functions for an aquatic system 
incorporating navigable waters." Id. at 780-81. 

Justice Kennedy pointed out that ephemeral waterways, which may be dry much of the time, as 
well as wetlands without a surface connection to tributaries, can still meet the significant nexus 
standard. He described the plurality's attempt to impose a continuous flow requirement as 
making little sense, because "torrents thundering at irregular intervals through otherwise dry 
channels," which could significantly affect downstream waterways, would not be covered. Id. at 
769; see also fig.2 below. Similarly, Justice Kennedy noted that wetlands separated by land from 
another waterway can be vital to it: if such a wetland is destroyed, "floodwater, impurities, or 
runoff that would have been stored or contained in the wetlands" could instead "flow out to 
major waterways." Id. at 775. The very absence of a hydrological connection could thus make 
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protection of the wetland critical. Id. Subsequently, courts have held time and again that waters 
meeting Justice Kennedy's test qualify as "waters of the United States."29 

Justice Kennedy made clear that water bodies could be shown to have a significant nexus on a 
categorical basis, and all water bodies within those categories could be protected, even if specific 
individual waters in the class did not influence downstream water quality. Id. at 780-81 ("the 
Corps may choose to identify categories of tributaries that, due to their volume of flow ( either 
annually or on average), their proximity to navigable waters, or other relevant considerations, are 
significant enough that wetlands adjacent to them are likely, in the majority of cases, to perform 
important functions for an aquatic system incorporating navigable waters." (emphasis added)). 
This categorical approach follows that of the unanimous Court in Riverside Bayview, which 
noted: 

Of course, it may well be that not every adjacent wetland is of great importance to 
the environment of adjoining bodies of water. But the existence of such cases 
does not seriously undermine the Corps' decision to define all adjacent wetlands 
as "waters." If it is reasonable for the Corps to conclude that in the majority of 
cases, adjacent wetlands have significant effects on water quality and the aquatic 
ecosystem, its definition can stand. That the definition may include some 
wetlands that are not significantly intertwined with the ecosystem of adjacent 
waterways is of little moment, for where it appears that a wetland covered by the 
Corps' definition is in fact lacking in importance to the aquatic environment-or 
where its importance is outweighed by other values-the Corps may always allow 
development of the wetland for other uses simply by issuing a permit. 

474 U.S. at 135 n. 9 (emphasis added). In making these categorical judgments, the agencies' 
ecological judgment about the importance of certain types of waters need not be so refined that 
each and every water body within the category must, alone or cumulatively, have significant 
downstream effects. Waters qualify for Clean Water Act coverage on a categorical basis if the 
agencies reasonably conclude that a majority of waters in the category likely have a "significant 
nexus." 

29 Although the Supreme Court has not decided that Justice Kennedy's opinion in Rapanos is controlling, every 
Court of Appeals to have decided the question has found that if Justice Kennedy's "significant nexus" test is 
satisfied, jurisdiction is proper. See United States v. Gerke, 464 F.3d 723, 724 (7th Cir. 2006) (Justice Kennedy's 
"significant nexus" standard governs or suffices); United States v. Robison, 505 F.3d 1209, 1222 (11th Cir. 2007) 
(same); N. Cal. River Watch v. City of Healdsburg, 496 F.3d 993, 999-1000 (9th Cir. 2007) (same); United States v. 
Johnson, 467 F .3d 56 (1st Cir. 2006) (if either plurality or Justice Kennedy's test is met, there is a "water of the 
United States"); United States v. Donovan, 661 F.3d 174 (3d Cir. 2011) (same); United States v. Bailey, 571 F.3d 
791 (8th Cir. 2009) (same). EPA and the Army Corps likewise concluded that Justice Kennedy's test is sufficient to 
establish Clean Water Act coverage, though the agencies went a step further and concluded that the plurality test 
also serves as an independent basis for coverage. See U.S. EPA & U.S. Army Corps ofEng'rs, "Clean Water Act 
Jurisdiction Following the U.S. Supreme Court's Decision in Rapanos v. United States& Carabell v. United States, 
at 3 (Dec. 2, 2008) (hereinafter "2008 Guidance"), available at 
http://watcr.cpa. ov/lawsrcgs/ buidancc/wetlands/upload/2008 12 3 wetlands CWA Jurisdiction Followin Rapa 
nos 120208.pdf ("regulatory jurisdiction under the CW A exists over a water body if either the plurality's or Justice 
Kennedy's standard is satisfied"). 
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Drawing on these Supreme Court opinions, including Justice Kennedy's concurrence in 
Rapanos, the Rule interprets the scope of the Act in line with the significant nexus standard. 80 
Fed. Reg. 37,060. Waters are "waters of the United States" under the Rule if they "either alone 
or in combination with similarly situated waters in the region, significantly affect the chemical, 
physical, or biological integrity of traditional navigable waters, interstate waters, or the territorial 
seas." Id. The Rule requires that some waters meet this test on a case-specific basis. 33 C.F.R. 
328.3(a)(7)-(8). The Rule also protects waters that the Agencies found categorically meet this 
test-specifically, tributaries and "adjacent" waters. 33 C.F.R. 328.3(a)(5)-(6). 

As explained further below, the extensive scientific record amply supports the Agencies' 
determination that covered tributaries and adjacent waters categorically satisfy the significant 
nexus standard. The majority of waters in these categories likely have significant effects 
downstream, either alone or when considered collectively. 

2. The scientific record confirms that tributaries and adjacent waters 
significantly influence downstream waters 

The scientific record overwhelmingly supports the Agencies' determination that tributaries and 
adjacent waters have a significant nexus to foundational waters. As the Science Report 
demonstrates, tributaries and adjacent waters play fundamental roles in determining both the 
course a river takes and what is in it. They do this by supplying the materials that form the river's 
bed and banks, such as sediment, and the materials that fill it, such as water, nutrients, and 
organisms. See, e.g., Science Report at 3-47 tbl.3-1, 4-40 tbl.4-3. And in some cases they do this 
by keeping out, or delaying the delivery, of other materials, like contaminants or floodwaters. Id. 
at 3-4 7 tbl.3-1, 4-40 tbl.4-3. 

To understand the significance of the connections between tributaries and downstream waters, or 
between adjacent waters and downstream waters, one must consider the combined effect of those 
connections across the watershed and over time. Id. at 6-10. Although opponents of the Rule 
often talk about, or show images of, dry waterways, doing so misleadingly implies that one can 
assess the importance of those waterways to downstream waters by viewing a single photograph. 
But if you wanted to learn how local traffic contributed to traffic on an arterial highway, you 
would not rely on a snapshot of a single local road in the middle of the afternoon, much less one 
photo hand-picked by lawyers or lobbyists for someone claiming the roads had insignificant 
traffic. If you did that, you might conclude, incorrectly, that local roads were not contributing 
any traffic to the highway. To accurately gauge such a roadway's impact, you would collect data 
from roads and interchanges throughout the area, at low-traffic and high-traffic times, and look at 
all the data together to understand the impact of local traffic on the highway. 

Just as a highway has many inputs, so does a river-each tributary contributes water, sediment, 
chemicals, and organic material, and together these inputs help constitute the river. And, just as 
traffic on a highway fluctuates at different times of the day and week and year, river networks 
expand and contract as the seasons change and as precipitation comes and goes. The illustration 
below shows the same river during wet and dry periods. See fig.I. If you looked only at the 
connections between the river and its adjacent wetlands during the dry period, you might 
underestimate the significance of those connections. As the Science Report concluded, the 
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effects of tributaries and adjacent waters on downstream waters are cumulative, and the 
connections between those waters must be analyzed together. Science Report at 6-10. 

A .... irurtsr .. 

B 

Fig. 1: A river network 
during wet and dry periods. 
Source: Science Report 1-7 
fig.1-2 (including key). 

,. 

As described in the following paragraphs, the Science Report amply demonstrates that 
tributaries-including ephemeral and intermittent ones-and adjacent waters have a significant 
nexus to downstream waters. 

a. Tributaries significantly affect the physical, chemical, and 
biological condition of downstream waters. 

The Science Report defines "tributary" more broadly than the Rule: for purposes of the report, a 
tributary is any stream that flows into a larger stream or river, and has a bed and banks. See id. at 
A-13 (defining "tributary"), A-12 (defining "stream"), 2-2 (explaining that channels are "defined 
by the presence of continuous bed and bank strnctures"). In contrast, under the Rule a tributary 
must meet three requirements: (1) it must contribute flow to a downstream water, and it must 
exhibit the physical indicators of (2) a bed and banks and (3) an ordinary high water mark. See 
33 C.F.R. § 328.3(c)(3). 

Even analyzing tributaries more broadly (i.e., without the narrowing requirement of an ordinary 
high water mark), the Science Report concluded that all tributaries, including ephemeral and 
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intermittent ones, are "physically, chemically, and biologically connected to downstream rivers." 
Science Report at 6-1. Individually or cumulatively, tributaries "exert a strong influence on the 
integrity of downstream waters." Id. 

One reason tributaries are so important to downstream waters is that, to a large degree, they 
determine what's in them-physically, chemically, and biologically. Id. at 3-45 to 3-46. For 
example, most rivers get most of their water from tributaries, as opposed to rain or groundwater. 
Id. at 3-5, 6-2. A watershed is like a funnel: tributaries cover a broader expanse than rivers do, 
and they collect water and other materials across that broad area, and deliver it toward a 
concentrated point downstream. Id. at 3-5. 

In the arid and semiarid Southwest, where most tributaries are seasonally dry, id. at 2-29, flows 
from ephemeral tributaries are a "major driver" of flows in downstream rivers, id. at B-59. 
Ephemeral channels supply substantial amounts of surface water to rivers during infrequent, but 
influential, flood events. Id. For instance, during a high-intensity storm in New Mexico that 
dropped up to one-quarter of the area's annual rainfall over the course of two days, flood flows 
from the Rio Puerco, an ephemeral tributary to the Rio Grande River, accounted for 76% of the 
flood flow downstream in the Rio Grande. Id. at 3-7 to 3-8; Vivoni 2006; see fig.2. 
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September 26, 2003 

Fig. 2: Floodwaters 
swelling and receding in 
the Rio Puerco, an 
ephemeral tributary. 
Source: Vivoni 2006. 

Even when water in ephemeral tributaries sinks into the ground before reaching downstream 
rivers, it plays a critical role in replenishing shallow groundwater flows. These groundwater 
flows, in tum, are a vital source of surface water for the downstream rivers. See Science Report 
at B-59, 5-8 (ephemeral tributaries supply roughly half of the San Pedro River's "baseflow," the 
portion of the river fed by groundwater), B-39 (most perennial and intermittent rivers in the 
Southwest are groundwater dependent). 

Tributaries also have a major influence on the chemical composition of downstream waters. Id. 
at 3-46, 6-1 to 6-2. This makes sense: tributaries supply a large proportion of the water in rivers, 
and that water carries chemicals with it. Id. at 3-22. For example, in the Southwest, organic 
material, important for biological productivity, accumulates in ephemeral channels during dry 
periods, and is carried downstream in great quantities when those channels fill with rain and 
floodwater. See id. at 3-29, B-48 (in the San Pedro River, dissolved organic carbon doubled or 
tripled during storm events from a flush of terrestrial organic matter and nutrients). Tributaries 
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can also affect the chemical makeup of downstream waters by removing, transforming, or 
delaying the delivery of harmful chemicals discharged upstream. Id. at 3-47 tbl.3-1. 

Finally, tributaries are essential to the living organisms in downstream waters. Id. at 3-46. 
Headwater tributaries provide crucial habitat for many aquatic species, including plants, insects, 
crustaceans, and fish. Id. at 3-38, 6-3. In the arid and semiarid Southwest, fish may not travel up 
ephemeral channels to the same degree, but water flowing down those channels nonetheless has 
a significant influence on fish in downstream rivers. Native fish are adapted to the variable flows 
that ephemeral tributaries provide, and these adaptations allow them to outcompete invasive 
species. Id. at B-38, B-58. 

b. Adjacent waters significantly affect the physical, chemical, and 
biological condition of downstream waters. 

The Rule defines adjacent waters as "bordering, contiguous, or neighboring" foundational 
waters, impoundments, or tributaries. 33 C.F.R. § 328.3(a)(6) & (c)(l). "Neighboring" waters are 
those waters that are very close to a foundational water, impoundment, or tributary (i.e., within 
100 feet, id. § 328.3(c)(2)(i), or within 1,500 feet of tidally influenced waters or the Great Lakes, 
id. § 328.3(c )(2)(iii)), or that are within the 100-year floodplain of such a water, out to a distance 
of 1,500 feet, id.§ 328.3(c)(2)(ii)). 

Smaller tributaries have smaller floodplains than large rivers, Science Report at 4-6, and some 
tributaries have little or no floodplain, id. at 2-5, 2-6; see fig.3. As a result, for some tributaries 
the area in which waters are "adjacent" will be limited to a shorter distance than 1,500 feet, 
because the 100-year floodplain will not extend that far. And for some rivers with large 
floodplains, the 100-year floodplain will extend well beyond 1,500 feet, but only waters within 
1,500 feet will be deemed "adjacent." 
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A. Headwater Stream with Riparian Area and Minimal 
or No Floodplain 

Riparian 
area 

B. River with Riparian Area and Floodplain 

Floodplain and ri arian area 

Fig. 3: A tributary with minimal or 
no floodplain, and a river with a 
larger floodplain. Source: Science 
Report at 2-6 fig.2-3. 

Riparian 

L 
wetland ev•• 

The Science Report found clear evidence that wetlands located in floodplains are "highly 
connected" to rivers and tributaries. Id. at 4-39. Although the word "floodplain" may give the 
impression that these connections occur primarily during times of flooding, in fact, many 
important connections between rivers and floodplain wetlands persist at other times as well. Id. 

The physical connections between rivers and floodplain wetlands are extensive. Floods, even if 
infrequent, have significant, lasting impacts because they allow rivers and wetlands to exchange 
water and other materials, in two directions. Id. at 4-1, 4-39. For example, sediment released 
from wetlands during a flood can help shape a river's channel and thereby affect its physical 
integrity. Id. at 4-39. Floodplain wetlands also reduce floods by storing water that overflows 
from rivers. Id. at 4-1, 6-4. 

Even when there is no surface-water connection between a river and a neighboring wetland, 
however, shallow groundwater flows may provide important connections. Id. at 4-39. That is 
because tributaries and rivers are not "pipes" that simply carry water from one place to another. 
Id. at 2-21. Instead, they are porous, and water from a river's channel regularly enters the 
shallow subsurface, where it may mix with other subsurface water (including water from 
neighboring wetlands) before returning to the channel again. Id. at 2-12, 4-7. 

Floodplains are frequently composed of alluvium-a combination of silt, sand, or other matter 
deposited over time-that tends to be "highly permeable" and thus particularly well suited to 
conveying shallow groundwater flows. Id. at 2-12; see fig.3 (above). These flows can connect 
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rivers to floodplain wetlands during both high-flow and low-flow periods. Id. at 2-12, 4-7; see 
fig.4. 

Key 
Fig. 4: Illustration of subsurface 
exchanges of water between a river 
and its floodplain wetlands (i.e., 
wetlands in the light blue band 
bordering the river). Source: Science 
Report at 1-5 fig.I-IA. 

The subsurface flows connecting floodplain wetlands to rivers also convey chemicals. Id. at 4-
11. One of the most important functions of floodplain wetlands is to intercept contaminants, such 
as excess fertilizer and pesticides from agricultural operations, by filtering them through the 
roots of wetland plants. The plants absorb the contaminants and prevent them from reaching the 
river. Id. at 4-11, 4-14. 

Finally, wetlands provide essential habitat for many aquatic animals, including fish that use 
wetlands as nurseries. Id. at 4-17. There is strong evidence that fish can move between rivers and 
floodplain wetlands, even when the hydrological connections between these water bodies are 
seasonal or temporary. Id. 

The Science Report found compelling evidence of strong and extensive connections between 
tributaries and downstream waters, and between floodplain wetlands and downstream waters. Id. 
at 6-1 to 6-5. The Agencies therefore reasonably concluded that tributaries and adjacent waters 
have a significant nexus to foundational waters, and are categorically entitled to the protections 
of the Act. 

During the subsequent litigation about the Clean Water Rule, numerous scientists and scientific 
societies supported the agencies' analysis. For example, a friend-of-the-court brief filed in the 
Sixth Circuit on behalf of several scientists stated: 
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Amici curiae are wetland and water scientists, actively involved in research and teaching 
about the fresh and estuarine waters of the United States. As practicing scientists who 
have spent our careers studying streams, wetlands, and other aquatic ecosystems, we -
and many in our profession - have long explored the ways in which human activities that 
affect one part of a watershed can also affect - and damage - other parts of that 
watershed. In doing so, we have applied the basic tools of our profession: literature 
review, on-site observations, measurements, experimental manipulations, studies of 
"natural experiments," and modeling based on observations and our understanding of the 
physical sciences. Based upon these tools, we believe that current science provides sound 
support for the Clean Water Rule. 30 

c. Waters not considered "adjacent" can significantly affect the 
physical, chemical, and biological condition of downstream 
waters. 

The Rule provides for Clean Water Act coverage on a case-by-case basis for non-tributary waters 
that, because of their distance from other "waters of the United States," the rule considers not to 
be adjacent. Specifically, the Rule protects such waters "where they are determined, on a case
specific basis, to have a significant nexus" to foundational waters,31 and defines "significant 
nexus" consistent with Justice Kennedy's opinion in Rapanos .32 For some kinds of non-adjacent 
waters, the agencies found that they are "similarly situated," such that the Rule requires a 
cumulative analysis of all such waters in the region; this approach applies to prairie potholes, 
Carolina bays and Delmarva bays, pocosins, western vernal pools, and Texas coastal prairie 
wetlands. 33 

The Rule's approach to these waters comports with the scientific evidence. When asked to 
review the proposed rule, the Science Advisory Board said the following about these "other 
waters": 

The scientific literature has established that "other waters" can influence downstream waters, 
particularly when considered in aggregate. Thus, it is appropriate to define "other waters" as 
waters of the United States on a case-by-case basis, either alone or in combination with 

30 Amicus Brief of Dr. M. Siobhan Fennessy et al., In re: Envtl. Protection Agcy. & Dept. of Defense Final Rule; 
"Clean Water Rule: Definition of Waters of the United States," 80 Fed. Reg. 37,054 (June 29, 2015), No. 15-3751, 
at 1 (Jan. 20, 2017); see also Letter from Soc. of Wetland Scientists et al. to President Trump (Mar. 1, 2017) at 1 
(representing views ofSWS, American Fisheries Society, American Institute of Biological Sciences, Ecological 
Society of America, Phycological Society of America, Society for Ecological Restoration & Society for Freshwater 
Science) ("The organizations that have signed this letter agree with the [Fennessy et al.] brief and its use of sound 
science to explain the urgent need for the Clean Water Rule."). 
31 33 C.F.R. §§328.3(a)(7) & (8). 
32 Id. §328.3(c)(5) ("The term significant nexus means that a water, including wetlands, either alone or in 
combination with other similarly situated waters in the region, significantly affects the chemical, physical, or 
biological integrity ofa water identified in paragraphs (a)(l) through (3) of this section. The term 'in the region' 
means the watershed that drains to the nearest water identified in paragraphs (a)(l) through (3) of this section. For 
an effect to be significant, it must be more than speculative or insubstantial. Waters are similarly situated when they 
function alike and are sufficiently close to function together in affecting downstream waters."); see also id. 
(identifying aquatic functions relevant to significant nexus analysis). 
33 Id. §§328.3(a)(7)(i)-(v). 
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similarly situated waters in the same region. As mentioned previously for adjacent waters, 
distance should not be the sole indicator used to evaluate the connection of "other waters" to 
jurisdictional waters. 

There is also adequate scientific evidence to support a determination that certain 
subcategories and types of "other waters" in particular regions of the United States ( e.g., 
Carolina and Delmarva Bays, Texas coastal prairie wetlands, prairie potholes, pocosins, 
western vernal pools) are similarly situated (i.e., they have a similar influence on the 
physical, chemical and biological integrity of downstream waters and are similarly situated 
on the landscape) and thus could be considered waters of the United States. Furthermore, as 
the science continues to develop, other sets of wetlands may be identified as "similarly 
situated." The Board notes, however, that the existing science does not support excluding 
groups of "other waters" or subcategories thereof. 34 

In the same vein, the Science Report concluded that non-adjacent waters "provide numerous 
functions that benefit downstream water integrity. These functions include storage of floodwater; 
recharge of ground water that sustains river baseflow; retention and transformation of nutrients, 
metals, and pesticides; export of organisms or reproductive propagules to downstream waters; 
and habitats needed for stream species."35 Because the strength of these functions depend on "the 
frequency, duration, magnitude, timing, and rate of change of water, material, and biotic fluxes 
to downstream waters," the Science Report notes that these waters' connectivity to downstream 
waters "occurs along a gradient," such that "current science does not support evaluations of the 
degree of connectivity for specific groups or classes of wetlands ( e.g., prairie potholes or vernal 
pools)," though "[ e ]valuations of individual wetlands or groups of wetlands ... could be possible 
through case-by-case analysis."36 

E. Summary: The Clean Water Rule Includes Sensible Protections Reflecting 
the Function of Various Categories of Water Bodies. 

The Clean Water Rule takes account of the Supreme Court's analysis in Riverside Bayview, 
SWANCC, and Rapanos and the painstakingly-compiled scientific record to ensure categorical 
protection for water bodies that unquestionably perform numerous important functions for 
downstream waters' integrity. It also properly provides for case-by-case protections for non
adjacent waters which significantly influence the downstream physical, chemical, or biological 
integrity of other waters. 

III. The Agencies Justify Their Proposed Repeal of the Clean Water Rule for Only One 
Reason. 

As described above, the Clean Water Rule appropriately applies the legal framework in the 
Clean Water Act - as interpreted by the Supreme Court - to the scientific evidence of water 
bodies' functions in order to fulfill the purpose of the Act: restoring the integrity of the nation's 

34 Letter from Dr. David T. Allen, Chair, Science Advisory Board, to EPA Administrator Gina McCarthy, at 3 (Sept. 
30, 2014). 
35 Science Report at 6-5. 
36 Id. 
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waters. Against that backdrop, the agencies now propose to repeal the Clean Water Rule, but 
offer a single reason for doing so: avoiding uncertainty about the standard that applies, given 
ongoing litigation about the Rule. This section describes the background of, and justification for, 
the proposed repeal. 

A. Litigation Over the Rule Leads to Stay and Cases Pending in the Sixth Circuit and 
Supreme Court. 

The agencies adopted the Clean Water Rule in June, 2015. Despite dozens of lawsuits by 
polluting industries and several states - including litigation initiated by now-Administrator Pruitt 
- the Rule took effect in the vast majority of states that August. 37 At that point in time, the 
agencies implemented the Clean Water Rule everywhere but 13 states, 38 a practice that continued 
until October 9, 2015, when the Sixth Circuit stayed implementation of the Rule pending judicial 
review.39 Briefing on the merits began in that court in late 2016, with the agencies filing a 245-
page vigorous defense of the Clean Water Rule in January 2017, saying: "The Clean Water Rule 
is a carefully tailored response to Supreme Court precedent, peer-reviewed science, and the 
Agencies' long experience in implementing the Act. "40 

Although the Sixth Circuit noted that the stay was "for the time being," and envisioned that it 
would be "temporarily" in place while the merits were litigated in that court, 41 intervening events 
prolonged the stay. Specifically, the Supreme Court granted review of a jurisdictional issue in the 
case - whether challenges to the Rule belonged exclusively in the courts of appeal or in the 
district courts - and the Sixth Circuit accordingly stayed further proceedings in that court. The 
Supreme Court case will be argued in October, 2017. 

B. President Trump Issues an Executive Order Initiating Review of the Rule Based not 
on the Status of the Litigation, but on Numerous Falsehoods. 

The lawfulness of, and technical support for, the Clean Water Rule thus were on track to be 
resolved ( albeit on a delayed timeline) via judicial review until President Trump and 
Administrator Pruitt intervened. On February 28, the president signed Executive Order 13778, 
titled "Restoring the Rule of Law, Federalism, and Economic Growth by Reviewing the 'Waters 
of the United States' Rule."42 The order contains three provisions relevant to the current 
rulemaking action: 

37 North Dakota v. US. EPA, 127 F.Supp.3d 1047 (D.N.D. 2015) (issuing preliminary injunction against Clean 
Water Rule); North Dakota v. US. EPA, No. 3:15-cv-59, Order Limiting the Scope of Preliminary Injunction to the 
Plaintiffs (D.N.D. Sept. 4, 2015) (clarifying that injunction applied only in 13 states that had sued in that court). 
38 Compare, e.g., hnp://www.lrc.usace.annv.mil/Portals/36/docs/rebulato /jd/2015/LRC-20 l 5-547jd.pdf 
(determination dated Sept. 9, 2015, applying Clean Water Rule to features located in Illinois) with 
http://www.nwo.usacc.army.mil/Portals/23/docs/regulatorv/ND/jds/NW0-20! 5- l47 l -BIS.pdf (determination dated 
Sept. 23, 2015, applying pre-Rule guidance to features located in Nebraska). 
39 In re: Envtl. Protection Agcy. & Dept. of Defense Final Rule; "Clean Water Rule: Definition of Waters of the 
United States," 80 Fed. Reg. 37,054 (June 29, 2015), 803 F.3d 804 (6th Cir. 2015). 
40 In re: EPA, No. 15-3751, Brief for Respondents, at 2 (6th Cir. Jan. 13, 2017). 
41 In re: EPA., 803 F.3d at 808. 
42 82 Fed. Reg. 12,497 (Mar. 3, 2017). 
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Section 1. Policy. It is in the national interest to ensure that the Nation's navigable waters 
are kept free from pollution, while at the same time promoting economic growth, 
minimizing regulatory uncertainty, and showing due regard for the roles of the Congress 
and the States under the Constitution. 

Sec. 2. Review of the Waters of the United States Rule. (a) The Administrator of the 
Environmental Protection Agency (Administrator) and the Assistant Secretary of the 
Army for Civil Works (Assistant Secretary) shall review the final rule entitled "Clean 
Water Rule: Definition of 'Waters of the United States,"' 80 Fed. Reg. 37054 (June 29, 
2015), for consistency with the policy set forth in section 1 of this order and publish for 
notice and comment a proposed rule rescinding or revising the rule, as appropriate and 
consistent with law. 

*** 

Sec. 3. Definition of "Navigable Waters" in Future Rulemaking. In connection with the 
proposed rule described in section 2(a) of this order, the Administrator and the Assistant 
Secretary shall consider interpreting the term "navigable waters," as defined in 33 U.S.C. 
1362(7), in a manner consistent with the opinion of Justice Antonin Scalia in Rapanos v. 
United States, 547 U.S. 715 (2006). 

The text of the Executive Order said that the agencies should evaluate, "as appropriate and 
consistent with law," changing or repealing the Clean Water Rule, 43 likely phrased that way 
because it would be unlawful for the agencies to choose an outcome expressly prior to 
undertaking notice and comment rulemaking. But in his remarks while signing the order, 
President Trump made clear what he wanted the agencies to do - repeal the Rule. In particular, 
the president made numerous false claims about the Rule, displaying obvious antipathy for it, 
and stated that, by his order, he was "directing the EPA to take action, paving the way for the 
elimination of this very destructive and horrible rule. "44 

• False Claim #1 - President Trump said the Rule "has truly run amok" and is hurting 
farmers and ranchers. "It's prohibiting them from being allowed to do what they're 
supposed to be doing. It's been a disaster." In fact, as discussed above, the Rule is not 
being implemented. 

• False Claim #2 - President Trump said the Rule seeks to regulate "nearly every puddle." 
In fact, the Rule explicitly excludes "puddles" from oversight. 

• False Claim #3 - President Trump said the Rule seeks to regulate "every ditch." In fact, 
the Rule expressly excludes from regulation numerous man-made waters; this includes a 
variety of ditches on farms, as well as those alongside roadways, airports or railroads. 

• False Claim #4 - President Trump said the Rule represents "a massive power grab." In 
fact, the Clean Water Act mandates protection of the nation's important waters, and 

43 Id. (directing agencies to "publish for notice and comment a proposed rule rescinding or revising the rule, as 
appropriate and consistent with law"). 
44 The White House, Office of the Press Secretary, Remarks by President Trump at Signing of Waters of the United 
States (WOTUS) Executive Order (Feb. 28, 2017), available at https://www.whitehonse. ov/the-press-
office/2017 /02/28/remarks-president-trump-signin -waters-united-states-wotns-execntive. 
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protecting those waters requires protecting the wetlands and streams that flow into those 
waters. The Rule also does not cover any kinds of waters the law historically excluded. 

• False Claim #5 - President Trump said "The EPA' s regulators were putting people out 
of jobs by the hundreds of thousands." In fact, there is no evidence of jobs being affected 
by the Rule, especially given that it is not being implemented. There is also no factual 
support for the claim that the rule would have the kinds of impacts the President 
described. 

• False Claim #6 - President Trump said the Rule treats "small farmers and small 
businesses as if they were a major industrial polluter." In fact, the Rule maintains 
exemptions for normal farming operations and agricultural runoff and it treats small 
businesses no different from any other group, just like Clean Water Act itself does. 

• False Claim #7 - President Trump said "If you want to build a new home, for example, 
you have to worry about getting hit with a huge fine if you fill in as much as a puddle, 
just a puddle on your lot." In fact, again, the Rule explicitly excludes "puddles" from 
oversight. 

• False Claim #8 - President Trump cited a case in which the EPA fined a Wyoming 
rancher "for digging a small watering hole for his cattle." In fact, this case had nothing to 
do with the Clean Water Rule, as it began even before the Rule was proposed, and the 
Trump administration did not drop the case despite urging from the landowner's 
attomeys.45 

Administrator Pruitt likewise routinely misleads the public about the Clean Water Rule, as 
discussed in more detail below. 

To implement the Executive Order, EPA and the Corps plan to conduct two rulemaking actions, 
the first of which would repeal the Clean Water Rule, and the second of which would establish 
new standards for what waters qualify for Clean Water Act protection. 46 The current proposal 
constitutes the first step in the process. 

C. The Agencies Argue the Proposed Repeal Rule is Needed to Address Litigation-
Related Uncertainty. 

The agencies now propose to repeal the Clean Water Rule and to adopt, as the regulatory 
definition of "waters of the United States," the same language (including typographical errors 
and incorrect cross-references )47 once used in the regulations that the Clean Water Rule replaced. 
One major exception to that principle, however, is that the agencies "will administer the 

45 Pacific Legal Foundation, Press Release, Final pre-trial hearing set for Friday in feds' suit against farmer for 
plowing (June 14, 2017) ("Duarte and his attorneys with Pacific Legal Foundation - along with farming advocates 
across the country - have asked the Trump Administration to abandon the unprecedented prosecution, which was 
commenced during the Obama Administration."), available at ht s:// acificle al.or rcss-rcleasc/final- rc-trial
hearin -sct-for-frida -in-feds-suit-a ainst-farrncr-for- lowin . 
46 See U.S. EPA, Waters of the United States (WOTUS) Rulemaking: Rulemaking Process, available at 
h s:/ /www .c a. ov/w·otus-rulc/rulemakin - roccss. 
47 See, e.g., id.at 34,905 (proposed 33 C.F.R. § 328.3(a)) (referring to "cooling ponds as defined in 40 CFR 
423.1 l(m)," a section of the Code of Federal Regulations that defines the term "coal pile runoff'); id at 34,908 
(proposed 40 C.F.R. §232.2) (referring to "paragraphs (g)(l)-(4) of this section" and "paragraphs (q)(l)-(6) of this 
section," neither of which exist). 
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regulations as they are currently being implemented, consistent with Supreme Court decisions 
and longstanding practice as informed by applicable agency guidance documents." 48 

Although the preamble to the current proposal discusses the legal basis for the Clean Water Rule, 
a few specific requirements of the Clean Water Act, and the Supreme Court cases that preceded 
the Clean Water Rule, none of those things constitute the rationale for, or even seem related to, 
the proposed repeal. Rather, the agencies indicate that such issues will be considered in the 
second planned rulemaking, saying: "[t]he scope of CW A jurisdiction is an issue of great 
national importance and therefore the agencies will allow for robust deliberations on the ultimate 
regulation."49 

The sole rationale for the repeal action is that the agencies claim it will ensure certainty about 
which regulatory standards apply if developments in the litigation lead to the partial 
implementation of the Clean Water Rule while the agencies seek to develop a follow-on 
rulemaking at some future date. The agencies' full rationale for the current rulemaking consists 
of just three paragraphs: 

The scope of CW A jurisdiction is an issue of great national importance and therefore the 
agencies will allow for robust deliberations on the ultimate regulation. While engaging in 
such deliberations, however, the agencies recognize the need to provide as an interim step for 
regulatory continuity and clarity for the many stakeholders affected by the definition of 
"waters of the United States." The pre-CWR regulatory regime is in effect because of the 
Sixth Circuit's stay of the 2015 rule but that regime depends upon the pendency of the Sixth 
Circuit's order and could be altered at any time by factors beyond the control of the agencies. 
The Supreme Court's resolution of the question as to which courts have original jurisdiction 
over challenges to the 2015 rule could impact the Sixth Circuit's exercise of jurisdiction and 
its stay. If, for example, the Supreme Court were to decide that the Sixth Circuit lacks 
original jurisdiction over challenges to the 2015 rule, the Sixth Circuit case would be 
dismissed and its nationwide stay would expire, leading to inconsistencies, uncertainty, and 
confusion as to the regulatory regime that would be in effect pending substantive rulemaking 
under the Executive Order. 

As noted previously, prior to the Sixth Circuit's stay order, the District Court for North 
Dakota had preliminarily enjoined the rule in 13 States (North Dakota, Alaska, Arizona, 
Arkansas, Colorado, Idaho, Missouri, Montana, Nebraska, Nevada, South Dakota, Wyoming 
and New Mexico). Therefore, if the Sixth Circuit's nationwide stay were to expire, the 2015 
rule would be enjoined under the North Dakota order in States covering a large geographic 
area of the country, but the rule would be in effect in the rest of the country pending further 
judicial decision-making or substantive rulemaking under the Executive Order. 

Adding to the confusion that could be caused if the Sixth Circuit's nationwide stay of the 
2015 rule were to expire, there are multiple other district court cases pending on the 2015 
rule, including several where challengers have filed motions for preliminary injunctions. 
These cases-and the pending preliminary injunction motions-would likely be reactivated 

48 Id. at 34,900. 
49 82 Fed. Reg. at 34,902 (emphasis added). 
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if the Supreme Court were to determine that the Sixth Circuit lacks original jurisdiction over 
challenges to the 2015 rule. The proposed interim rule would establish a clear regulatory 
framework that would avoid the inconsistencies, uncertainty and confusion that would result 
from a Supreme Court ruling affecting the Sixth Circuit's jurisdiction while the agencies 
reconsider the 2015 rule. It would ensure that, during this interim period, the scope of CW A 
jurisdiction will be administered exactly the way it is now, and as it was for many years prior 
to the promulgation of the 2015 rule. The agencies considered other approaches to providing 
stability while they work to finalize the revised definition, such as simply withdrawing or 
staying the Clean Water Rule, but did not identify any options that would do so more 
effectively and efficiently than this proposed rule would do. A stable regulatory foundation 
for the status quo would facilitate the agencies' considered re-evaluation, as appropriate, of 
the definition of "waters of the United States" that best effectuates the language, structure, 
and purposes of the Clean Water Act. 50 

Notably, the agencies do not argue that the proposed regulations (and implementation practices) 
are substantively preferable to the Clean Water Rule, or even that they are reasonable definitions 
of"waters of the United States." Moreover, the agencies do not intend to evaluate the merits of 
the rules and policies they seek to adopt, as they specifically discourage public comment on the 
appropriateness of these rules; the preamble says "the agencies wish to make clear that this 
interim rulemaking does not undertake any substantive reconsideration of the pre-2O15 'waters 
of the United States' definition nor are the agencies soliciting comment on the specific content of 
those longstanding regulations."51 

IV. The Agencies' Proposed Clean Water Rule Repeal and Enactment of Policies They 
Recognize as Inferior is Unlawful. 

The proposal raises a very simple legal question: if an agency repeals a rule and adopts another 
in its place, if it gives absolutely no substantive justification for the repeal, and if it provides only 
one non-substantive justification that is transparently not accomplished by the rule it adopts, can 
the action stand? The answer obviously is no. 

As described in the following sections, the agencies' proposal represents as clear an example of 
arbitrary and capricious decision-making as is imaginable. Moreover, the proposal violates basic 
procedural requirements. It is thoroughly unlawful. In particular, the entire regulatory action 
rests on a fundamentally arbitrary and therefore illegal foundation: the agencies ask stakeholders 
to believe that the present action - which enacts an enormous change in the substantive 
regulations that determine the scope of federal protection for waters across the country- is so 
ministerial that they need not justify the substance of their action or accept public comment on 
it.52 

50 Id. at 34,902-03. 
51 Id. at 34,903. 
52 Compare id. at 34,900 ("In this proposed rule, the agencies define the scope of 'waters of the United States' that 
are protected under the Clean Water Act (CWA).") with id. at 34,901 (In the second step the agencies will undertake 
a "substantive review of the appropriate scope of 'waters of the United States."'). 
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A. The Proposed Rule is Arbitrary and Capricious. 

An agency rule is arbitrary and capricious if, among other things, "the agency has relied on 
factors which Congress has not intended it to consider, entirely failed to consider an important 
aspect of the problem, offered an explanation for its decision that runs counter to the evidence 
before the agency, or is so implausible that it could not be ascribed to a difference in view or the 
product of agency expertise."53 As described further below, the action here fails each of these 
tests and more. 

First, the agencies' proposal relies on factors ("continuity and certainty") to the exclusion of the 
Clean Water Act's objectives. Second, the proposal entirely fails to consider an important aspect 
of the problem -- the relative substantive value of the regulations it will adopt compared to the 
Clean Water Rule, and the very real possibility that enacting the text of the 1986 regulations will 
not be temporary. Third, the proposal offers an explanation that runs counter to the evidence, 
because its solution to claimed uncertainty will plunge implementation of the Clean Water Act 
back into a regime that was characterized by uncertainty - a fact underscored by the agencies' 
inability to even articulate in the proposal what the rules they plan to adopt will require. Finally, 
the proposal depends on implausible bases, including reliance on a methodologically deficient 
and politically-motivated economic analysis that improperly ignores enormous benefits 
associated with implementing the Clean Water Rule. 

1. The Proposal Undermines, Rather than Serves, the Clean Water Act's 
Objective. 

The agencies' proposal relies on a factor Congress did not intend for it to consider exclusively. 
The lone rationale stated for the repeal rulemaking is avoiding possible inconsistency in, and 
confusion about, the standards by which the term "waters of the United States" will be evaluated. 
But the agencies do not explain how the consistency the repeal would allegedly deliver (which it 
will not, as discussed below) serves Congress's overriding purpose in adopting the Clean Water 
Act - clean water. Because the repeal rule would actually undermine this purpose, the proposal is 
arbitrary and capricious. 

Congress declared the objective of the Clean Water Act forcefully: "The objective of this Act is 
to restore and maintain the chemical, physical, and biological integrity of the Nation's waters." 
As noted above, Congress determined that achieving this objective required protections that 
controlled pollution at its source, a principle Congress achieved by defining "navigable waters" 
broadly to mean "the waters of the United States." Indeed, both the House and Senate expressed 
concern about potential narrow interpretations of which waters they intended to be covered by 
the new Act. 54 The House Public Works Committee stated its concern as follows: 

One term that the Committee was reluctant to define was the term "navigable waters." 
The reluctance was based on the fear that any interpretation would be read narrowly. 
However, this is not the Committee's intent. The Committee fully intends that the term 

53 Motor Vehicle Mfrs. Assn. v. State Farm Mut. Auto. Ins. Co., 463 US 29, 43 (1983). 
54 For additional detail on the extensive evidence of Congressional intent to cover waters broadly under the law, see 
NRDC Proposed CWR Comments at 4-12. 
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"navigable waters" be given the broadest possible constitutional interpretation 
unencumbered by agency determinations which have been made or may be made for 
administrative purposes. 55 

The Senate Committee on Public Works stated: 

Through a narrow interpretation of the definition of interstate waters the implementation 
of the 1965 Act was severely limited. Water moves in hydro logic cycles and it is 
essential that discharges of pollutants be controlled at the source. 56 

In the same vein, when Congress reconsidered the proper scope of the law in 1977, it kept the 
broad approach intact. For example, Senator Baker emphasized that: 

Comprehensive jurisdiction is necessary not only to protect the natural environment but 
also to avoid creating unfair competition. Unless federal jurisdiction is uniformly 
implemented for all waters, dischargers located on nonnavigable tributaries upstream 
from the larger rivers and estuaries would not be required to comply with the same 
procedural and substantive standards imposed upon their downstream competitors. 57 

To avoid this outcome, the Senate Environment and Public Works Committee developed an 
amendment that exempted certain activities from needing permits, but which did not backtrack 
on jurisdiction. Senator Gary Hart then framed the choice for his colleagues: 

The Congress can capitulate. The Congress can abandon the national interest. The Congress 
can permit activities of a dredge-and-fill nature to go forward on those small streams, 
marshes, wetlands, and swamps which will make their way into the bigger waterways of this 
country .... Or we can establish a program of the sort the committee has established, which 
will protect all of those water systems; which will protect all of the elements of those systems, 
which will not permit dredge and fill activities to deposit very toxic materials into those 
waterways."58 

In contrast to this manifest Congressional intent, the agencies' proposal seeks to narrow the 
Clean Water Act's applicability compared to the Clean Water Rule,59 and they do not explain 
how weakening the standards to achieve consistency (which, again, this rule will not actually 

55 H.R. Rep. No. 92-911 at 131 (1972), Comm. on Pub. Works, Committee Print 93d Cong. 1st Sess.,A Legislative 
History of the Water Pollution Control Amendments of 1972 at 818 (1973) (hereinafter "1972 Legislative History"). 
56 S. Rep. No. 92-414 at 77 (1971), 1972 Legislative History at 1495. 
57 Comm. on Env't & Pub. Works, Committee Print, 95th Cong., 2d Sess., Legislative History of the Clean Water 
Act of 1977, at 920 (Oct. 1978); see also id. at 922 (Senator Baker stating: "Continuation of the comprehensive 
coverage of this program is essential for the protection of the aquatic enviromnent. The once seemingly separable 
types of aquatic systems are, we now know, interrelated and interdependent. We cannot expect to preserve the 
remaining qualities of our water resources without providing appropriate protection for the entire resource."); id. at 
923 (Senator Baker continuing, "let me emphasize that the protection of water quality must encompass the 
protection of the interior wetlands and smaller streams."). 
58 Id. at 908 ( emphasis added). 
59 See 82 Fed. Reg. at 34,903 ("The agencies estimated that the 2015 rule would result in a small overall increase in 
positive jurisdictional determinations compared to those made under the prior regulation as currently 
implemented"). 
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achieve) will better ensure the integrity of the Nation's waters. Consequently, the agencies' 
proposal relies - indeed, depends entirely - upon a factor Congress did not intend for them to 
consider exclusively. 

2. The Proposal Entirely Fails to Consider Important Aspects of the 
Definition of "Waters of the United States" 

a. The proposal entirely ignores the Clean Water Rule's legal and 
scientific record. 

The agencies propose to permanently repeal the Clean Water Rule without any consideration of 
the legal and scientific support that undergirds it. As discussed above, the Rule conservatively 
relies on the "significant nexus" approach outlined in Rapanos, which the Bush administration 
and every federal appeals court to consider the question found to be a proper basis for Clean 
Water Act coverage. And to determine whether certain waters have such a nexus with 
foundational waters, the Rule appropriately depends on a massive and state-of-the-art scientific 
analysis of the functions that various kinds of water bodies perform in the watersheds in which 
they are located. 

In contrast to the proposal's silence, the agencies forcefully declared the reasonableness and 
appropriateness of the Clean Water Rule in a brief filed in the U.S. Court of Appeals for the 
Sixth Circuit in January of this year. The agencies' full-throated defense of the Rule begins: 

The Clean Water Act ("CW A" or "Act") was enacted to "restore and maintain the 
chemical, physical, and biological integrity of the Nation's waters." 33 U.S.C. § 125l(a). 
The Act protects "navigable waters," which is defined as "waters of the United States." 
33 U.S.C. § 1362(7). The agencies charged with implementing the CW A-the United 
States Environmental Protection Agency and the United States Army (the "Agencies")
"must necessarily choose some point at which water ends and land begins," which is no 
easy task because "[w]here on this continuum to find the limit of 'waters' is far from 
obvious." United States v. Riverside Bayview Homes, 474 U.S. 121, 132 (1985). After 
three Supreme Court decisions and years of determining CW A jurisdiction on a case-by
case basis, and in response to suggestions by Supreme Court Justices, Congress, and the 
public, the Agencies conducted a multi-year rulemaking culminating in the Clean Water 
Rule, a regulation interpreting the scope of "waters of the United States." 

The foundation of the Agencies' interpretation is the significant nexus standard. The 
overwhelming scientific evidence-virtually unchallenged here-demonstrates a 
continuum of chemical, physical, and biological connections between important 
downstream waters and streams, ponds, wetlands, and other waters. The Agencies' task 
in interpreting the statutory term "waters of the United States" was to identify where on 
that continuum the nexus is "significant" enough to bring waters within the Act's 
jurisdictional reach and under what circumstances the Act does not apply notwithstanding 
a possible nexus. The Agencies' overarching goal was to make identification of waters 
protected under the CW A easier to understand and more predictable, while protecting the 
streams, wetlands, and other waters at the core of our Nation's water resources. 
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The Clean Water Rule is a carefully tailored response to Supreme Court precedent, peer
reviewed science, and the Agencies' long experience in implementing the Act. 60 

The agencies have not repudiated any aspect of this legal analysis or the scientific evidence and 
conclusions on which the Rule relies. Nevertheless, the proposal's entire discussion of the Clean 
Water Rule's formulation is one sentence: "Following public notice and comment on a proposed 
rule, the agencies published a final rule defining the scope of 'waters of the United States' on 
June 29, 2015 (80 FR 37054)."61 The agencies thus completely failed to consider not only an 
important element of this issue, but the very essence of it: they have proposed to repeal the Rule 
without considering the Rule. 

b. The proposal ignores the relative substantive value of the rule 
text it seeks to enact compared with the Clean Water Rule. 

The agencies' proposal does two things - it repeals the Clean Water Rule and it enacts into 
positive law the text of the prior regulations. Given the choice between these two sets of 
regulations, the agencies provide absolutely no analysis of how each approach serves Congress's 
intent in enacting the law. The proposal lacks any substantive justification for promulgating the 
text of the rules as they previously existed, to be interpreted based on case law and guidance 
documents, rather than maintaining the regulations adopted through the Clean Water Rule. 
Because the agencies fail to analyze the substantive merit of the rules they propose to repeal and 
those they propose to enact, the proposal fails to consider an essential issue. 62 

The agencies concede that they have no substantive justification for enacting the text of the once
governing rules, by saying: "the agencies wish to make clear that this interim rulemaking does 
not undertake any substantive reconsideration of the pre-2015 'waters of the United States' 
definition nor are the agencies soliciting comment on the specific content of those longstanding 
regulations."63 Moreover, as described above, the proposal lacks any evaluation of the Clean 
Water Rule itself, in terms of whether it reasonably protects features important to achieving the 
objective of the Clean Water Act. The agencies say they "will address all of those issues, 
including those related to the 2015 rule, in the second notice and comment rulemaking."64 They 
do not even bother to take issue with their own strong defense of the Rule in the Sixth Circuit. 
Absent analysis of the relative merits of the rules being repealed and enacted, the agencies' 
decision to adopt one rather than the other lacks a reasoned justification. 

Ironically, the proposal cites a Supreme Court decision, FCC v. Fox Television Stations, Inc. ,65 

that underscores the unlawfulness of the agencies' plan. In that case, which involved an agency's 
change of policy, the Court stated that not every such change does warrants a heightened review, 

60 In re: Environmental Protection Agency and Department of Defense, Final Rule: Clean Water Rule: Definition of 
"Waters of the United States," 80 Fed. Reg. 37,054 (June 29, 2015), No. 15-3751, Brief for Respondents, at 1-2 (6th 

Cir. Jan. 13, 2017). 
61 82 Fed. Reg. at 34,901. 
62 N Carolina Growers' Ass'n, Inc. v United Farm Workers, 702 F.3d 755, 770 (4th Cir. 2012). 
63 82 Fed. Reg. at 34,903. 
64 Id. 
65 556 U.S. 502 (2009). 
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but noted that simply passing reasonableness review means "of course the agency must show that 
there are good reasons for the new policy," and that the agency must indicate it "believes [the 
new policy] to be better [than the old one]."66 The agencies here do not even meet that basic 
threshold ofreasoned decision-making: they do not claim the pre-Clean Water Rule regulations 
are "better" policy than the Clean Water Rule; indeed, they acknowledge they do not intend to 
consider the matter. 67 

Similarly, another case cited in the preamble, Nat'! Assn of Home Builders v. EPA,68 makes clear 
that the agencies' actions here are illegal. In that case, the agency's change of course was not 
arbitrary because EPA "reasonably believed [ the amended rule] would be more reliable, more 
effective, and safer than the original rule,"69 considerations that were directly relevant under the 
governing statute. Here, EPA and the Corps give no such "reasoned explanation," instead giving 
only a non-substantive rationale that has nothing to do with the core objective of the Clean Water 
Act, as discussed in the preceding section.70 

Although the present proposal fails to satisfy even the least rigorous reasonableness review, the 
agencies must provide a more detailed explanation in the present case because the agencies 
acknowledged that the Clean Water Rule was needed and substantively preferable to the state of 
affairs created by the policies this rulemaking seeks to reinstate. Moreover, the agencies offer no 
reason to think this is no longer true.71 

c. The proposal ignores the very real possibility that enacting the 
text of the pre-Clean Water Rule regulations will not be 
temporary. 

The agencies suggest that this rulemaking will provide a consistent set of requirements to bridge 
the supposedly brief gap until its promised second rule replaces this one. As noted above, the 
agencies expect to base their planned second rulemaking on Justice Scalia' s opinion in Rapanos. 
But there are numerous reasons to suspect the second rule will not happen, will take substantial 
time to develop, or will be invalidated. Treating the second rulemaking as a foregone conclusion 
ignores those likely outcomes, and thus an important aspect of this issue. 

66 Id. at 515. 
67 Fox also states that an agency changing policy must at a minimum "display awareness that it is changing position. 
An agency may not, for example ... simply disregard rules that are still on the books." 556 U.S. at 515. In the present 
rule making, the agencies fail to acknowledge that they are changing the law, repeatedly referring to this as an 
enactment of the "status quo," even though they are repealing duly-adopted rules that are on the books. 
68 682 F.3d 1032 (D.C. Cir. 2012). 
69 Id. at 1039 
70 The preamble suggests that the two-step rulemaking effort as a whole will address the proper balance of state
federal authority, 82 Fed. Reg. at 34,901 ("Re-evaluating the best means of balancing these statutory priorities, as 
called for in the Executive Order, is well within the scope of authority that Congress has delegated"), but it does not 
suggest that inquiry acts as a rationale for this action and in fact concludes that this rulemaking has no federalism 
implications. Id. at 34,904. 
71 FCC v. Fox, 556 U.S. at 516 ("a reasoned explanation is needed for disregarding facts and circumstances that 
underlay ... the prior policy"). 
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First, the outcome of the second rulemaking process necessarily cannot legally be definitively 
determined today, as even the President's executive order itselfrecognizes. 72 The agencies 
therefore cannot rely on the content, or even completion, of the second rulemaking they now 
contemplate. 

Second, the Clean Water Rule is supported by an extensive and compelling scientific record, and 
there are strong legal justifications for its protections; these factors will require the agencies to 
carefully explain and support any new rule they may propose that does not enact the same 
protections.73 At a minimum, doing so will take time. 

Third, the agencies could well be convinced to abandon their Scalia-based scheme upon 
consideration of public input. Some stakeholders provided pre-proposal input on the planned 
second rule this summer, but the agencies have yet to hear from the vast majority of affected 
people about what a proposal should contain, 74 much less receive actual comments on such a 
proposal. Already, however, signs point to opposition and trepidation about the agencies' Scalia
based approach. For instance, when EPA requested input on "regulations that may be appropriate 
for repeal, replacement, or modification,"75 in response to Executive Order 13777, the 
overwhelming majority of the submitted comments that referred to the scope of the Clean Water 
Act opposed weakening the Clean Water Rule. In June, NRDC analyzed the submitted 
comments based on several word searches and obtained the following results: 76 

Search term Number of Total comments Total comments 
records supporting Rule opposing Rule 

"Clean Water Rule" 3685 3655 30 
"Waters of the US" 24882 24854 28 
"Waters of the United 10330 10215 115 
States" 
"Waters of the U.S." 1655 1595 60 
"WOTUS" 149 46 103 

As further evidence that the agencies' planned second rulemaking may never come to fruition, at 
least in anything resembling the form they now imagine, and may take substantial time to 

72 See Exec. Order No. 13,778, 82 Fed. Reg. at 12,497, § 2 (ordering the agencies to review the Rule and publish a 
proposal rescinding or revising it "as appropriate and consistent with law"); see also Ass 'n of Nat'! Advertisers v. 
FTC, 627 F.2d 1151, 1170 (D.C. Cir. 1979) (it is unlawful for an agency official to prejudge irrevocably the 
outcome of a rulemaking). 
73 See FCC v. Fox, 556 U.S. at 515-16 (when an agency changes regulatory policy, it "must show that there are 
good reasons for the new policy," and when, for example, the new policy "rests upon factual findings that contradict 
those which underlay [the] prior policy," the agency must "provide a more detailed justification than what would 
suffice for a new policy created on a blank slate"); State Farm, 463 U.S. at 43 (an agency "must examine the 
relevant data and articulate a satisfactory explanation for its action including a rational connection between the facts 
found and the choice made" (internal quotation marks omitted)). 
74 Cf U.S. EPA, Waters of the United States (WOTUS) Rulemaking: Outreach Meetings (announcing schedule for 
teleconferences in which participants can make three minute presentations on a first-come, first-served basis), 
available at hitps://v,rww .cpa. ov/wotus-rulc/outrcach-mcctin'"'s. 
75 U.S. EPA, Laws & Regulations: Regulatory Reform, available at https://www.cpa.gov/laws
rc ulations/rcg lato -reform. 
76 NRDC analysis of Docket ID: EPA-HQ-OA-2017-0190 (completed June 16, 2017). 
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complete, consider the views about that second rulemaking the Association of Clean Water 
Administrators provided to EPA in August. In a letter, ACW A requested "that EPA and the 
Corps take whatever time is needed to ensure that a final rule is the result of thorough 
examination of the science and implementation concerns, as well as extensive consultation with 
states throughout the rulemaking."77 Furthermore, ACW A requests additional pre-proposal 
interaction with the agencies, by urging "EPA to continue to take advantage of consulting with 
our members by asking for feedback as the text of the proposed rule is drafted and prior to 
publication of a proposed rule."78 And ACW A notes that the second planned rulemaking raises 
numerous potential thorny issues, including: "what are potential impacts, both intended and 
unintended, of a definition inspired by Justice Scalia's Rapanos decision on state CW A 
programs, how states would react to changes in federal jurisdiction (given that some states have 
'Waters of the State' definitions that cannot be more stringent than EPA' s definition while others 
have more expansive 'Waters of the State' definitions), and how states with less robust state 
permitting infrastructure would adapt to changes in the number of jurisdictional waters. "79 

Fourth, the agencies may also shift course in response to new evidence. Critically, the agencies 
have yet to evaluate a Scalia-based rule's impact on water quality-which should be the single 
most important factor in enacting a rule under the Clean Water Act. That much became clear 
when the agencies began discussing the Scalia-based rule with states this spring; in that context, 
the agencies suggested a wide range of possible interpretations for key terms in Justice Scalia's 
Rapanos opinion, and asked states for their thoughts on the impacts of embracing those differing 
interpretations. 80 Similarly, the Southern Environmental Law Center sought records on this very 
subject from both EPA and the Corps, namely: 

all records relating to any preliminary or final studies, analyses, reports, or inquiries that 
the Corps has performed, commissioned, or collected that compare: 

77 Letter from Jennifer Wigal, ACWA President, to Stacy Jensen, U.S. Army Corps ofEng'rs & Donna Downing, 
U.S. EPA, at 1 (Aug. 31, 2017) 
78 Id. at 2. 
79 Id. Because the agencies only recently made them public, we have not had sufficient time for a detailed review of 
the numerous submissions received from state, local, and tribal stakeholders about a Scalia-based rule. However, we 
note that a nmnber of commenters strongly discouraged the agencies' planned approach. See, e.g., Letter from 
Robert J. Klee, Commissioner, Connecticut Dept. of Energy & Envtl. Prot., to EPA Administrator Pruitt & Douglas 
W. Lamont, Anny Corps ofEng'rs, at 2 (June 19, 2017) ("Connecticut is extremely concerned that any revision to 
the WOTUS definition not exclude intermittent headwaters (streams and wetlands) from protection under the federal 
Clean Water Act. Headwater streams and wetlands are essential to the protection of our cold water stream 
ecosystems and the native brook trout populations these waters support. Protection of these waters becomes critical 
when considering the potential of a warming climate."), available at 
https://www .cpa.gov/sitcs/production/filcs/2017-09/documents/ct-decp 2017-06-19 .pdf; Letter from Richard 
Whitman, Oregon Dept. of Envtl. Quality et al., to EPA Administrator Pruitt & Douglas W. Lamont, Army Corps of 
Eng'rs, at 1 (June 19, 2017) ('The Waters of the United States (WOTUS) rule is vitally important to the nation's 
ecological and economic wellbeing. The State of Oregon supported the 2015 WOTUS rule because it was based on 
sound science and took into account the practical and ecological realities of hydrology, seasonality and 
interconnected waters. Any rule that replaces the 2015 rule must accomplish the same in order to achieve the 
objective of protecting the chemical, physical and biological integrity of Oregon's and our nation's waters."), 
available at htt s://www. a. ov/sitcs/ roduction/files/2017-09/documcnts/or- ovcmor-brown 2017-06-19. C 
80 U.S. EPA, PowerPoint presentation: The Definition of"Waters of the U.S." E.O. 13132 Federalism Consultation 
Meeting, at 9-11 (Apr. 19, 2017) (suggesting potential interpretations of "relatively permanent" & "continuous 
surface connection" & posing nmnerous questions about implications of different approaches). 
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I) the Scalia test and the Kennedy test to determine the waters of the United States 
that would be identified under both tests; 

2) a Scalia-only test to the current test that applies both the Scalia and Kennedy tests 
to determine waters of the United States; and 

3) a Scalia-only test to the Clean Water Rule test, which relies primarily on the 
Kennedy test. 

The only responsive document either agency identified was the economic analysis for the repeal 
rule, which does not evaluate the Scalia approach's impact. Thus, it appears that the agencies 
know very little about how decreasing federal protection using a Scalia-based approach would 
harm water quality. If the agencies take their Clean Water Act responsibilities seriously, they 
will only pursue a Scalia-based rule after understanding its impacts and reasonably concluding 
that water quality will not suffer. Because that analysis remains undone and because it is almost 
certain to show that pollution will increase under such a regime, the agencies cannot presume 
now that it will come to pass. 

Fifth and most importantly, because relying on Justice Scalia's opinion is flatly illegal, the 
agencies likely will not adopt a Scalia-based final rule or, if they do, the rule will be invalidated 
in court. A majority of the justices in Rapanos explicitly rejected Justice Scalia's view of the 
Clean Water Act; five justices - Justice Kennedy and the dissenting justices - held that the 
limitations Justice Scalia read into the Act did not in fact constrain what kinds of aquatic features 
the law protects. 81 Courts have confirmed that the agencies cannot shirk responsibilities entrusted 
to them under the Act by refusing to regulate sources or waterbodies that Congress intended to 
include within the scope of the Act. As the agencies told the Sixth Circuit: "No court has held 
that the plurality standard is the sole available method for establishing CW A jurisdiction. "82 

Finally, adopting a Scalia-only approach would contradict the Bush administration's 
interpretation of Rapanos. 83 

In combination, the preceding factors make it exceedingly unlikely that the agencies will 
promptly issue a rule to replace the one that the present rulemaking seeks to enact. Indeed, the 
agencies seem quite likely to repeat a prior regulatory misadventure, when the agencies 
considered weakening the Clean Water Act regulations in the wake of SW ANCC. Back then, 
citizen groups, states, members of Congress, and scientists raised such an outcry that it deterred the 
agencies from weakening the Clean Water Act jurisdictional rules at the beginning of the George W. 
Bush administration. 84 

81 See Rapanos, 547 U.S. at 776 (Kennedy, J., concurring in the judgment) (stating that Justice Scalia's plurality 
opinion "is inconsistent with the Act's test, structure, and purpose."); id. at 800 (Stevens, J., dissenting) ("Even 
setting aside the plurality's dramatic departure from our reasoning and holding in Riverside Bayview, its creative 
opinion is utterly unpersuasive."). 
82 In re: EPA, No. 15-3751, Brief for Respondents, at 50. 
83 2008 Guidance at 3 ("regulatory jurisdiction under the CW A exists over a water body if either the plurality's or 
Justice Kennedy's standard is satisfied"). 
84 See EPA, Press Release, EPA and Army Corps Issue Wetlands Decision (Dec. 16, 2003) ("After soliciting public 
comment to determine if further regulatory clarification was needed, the EPA and the Corps have decided to 
preserve the federal government's authority to protect our wetlands."), available at 
ht s://archivc.c a. ov/ a a es/newsroom archivc/ncwsrcleascs/540128acf38d7f9b85256dfe00714ab0.html 
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d. The proposal suggests that the regulatory text proposed to be 
included in the Code of Federal Regulations may be illegal as 
written. 

The agencies propose to adopt, as a new regulation, the text of the regulations that were in place 
prior to the Clean Water Rule's enactment. 82 Fed Reg at 34,901. But they also propose not to 
enforce that text as written. Instead, they will enforce the rule as "informed by" "applicable" 
guidance documents - listing ( as examples) 2003 and 2008 guidance documents -as well as 
"relevant" memoranda and guidance letters, and "consistent with" the SW ANCC and Rapanos 
Supreme Court decisions, "applicable" case law, and "longstanding agency practice." Id. at 
34,902; see also id. at 34,899, 34,900. 

The agencies therefore will not follow the text of the Code of Federal Regulations they are 
proposing to enact, but rather a set of rules that may be found in various guidance documents, 
memoranda, letters, case law, and "agency practice." As described below, this violates the 
AP A's notice and comment requirements, because the notice does not adequately describe the 
rule the agencies are actually proposing, and deprives the public of an opportunity to comment 
meaningfully on the rules the agencies have in mind. 

That scheme is also substantively arbitrary and capricious. The agencies are proposing a rule for 
the Code of Federal Regulations that they apparently think either should not or cannot be 
enforced as written-if it could, the long list of "informative" guidance documents would be 
unnecessary. Indeed, the agencies suggest that enforcing the text of the proposed rule might 
contravene Supreme Court precedent; they note that the SW ANCC and Rapanos decisions 
"limited" the way the regulations were implemented. 85 They also state that the Clean Water Rule 
increased the Act's coverage as compared to pre-Rule practice, but decreased coverage as 
compared to the pre-Rule regulations themselves, suggesting that the practice resulted in a 
narrower scope of coverage than the pre-Rule regulations alone would have. 86 Indeed, the 2003 
guidance referenced by the agencies says that with regard to certain types of waterways, "it is 
uncertain" whether there "remains any basis for jurisdiction" under certain sections of the rule 
that the agencies are now proposing to enact into law. 87 

Proposing a rule that the agency itself believes is at least in part unwise or potentially illegal is 
patently arbitrary and capricious. State Farm, 463 U.S. at 50 ("[A]n agency's action must be 
upheld, if at all, on the basis articulated by the agency itself"); see also FCC v. Fox, 556 U.S. 
502, 515 (2009) ( an agency action is not arbitrary and capricious if, among other things, the 
"agency believes [the new policy] is better"); Cuomo v. Clearing House Ass 'n, LLC, 557 U.S. 
519, 531-32 (2009) (banking regulation invalidated as beyond statutory authority despite the 
agency's attempt to limit the regulation via narrowing language in the rule's preamble). 

85 See 82 Fed Reg at 34,901 
86 Id. at 34,903; see also supra (describing how the practical impact of SWANCC and Rapanos was to curtail the 
agencies' assertion of coverage under the Act). 
87 68 Fed. Reg. 1991, 1996 (Appendix A: Joint Memorandum to Advanced Notice of Proposed Rulemaking on the 
Clean Water Act Regulatory Definition of"waters of the United States"). 

33 

ED_ 001803A_ 00005935-00033 



A major proposed rule interpreting the scope of the Clean Water Act should not be a convenient 
expedient; it should reflect the interpretation of the Act that the agencies think is best. It should 
not be a rule that the agencies themselves find to be, at least in part, on "uncertain" legal footing 
such that they claim they will not even enforce it as written. 

3. The Proposal Offers an Explanation for Repeal Counter to the 
Evidence. 

The sole explanation the agencies offer for the rulemaking is that enacting the pre-Clean Water 
Rule text will provide certainty and continuity to stakeholders, but that rationale directly 
contradicts the available evidence. In contrast to the agencies' assumptions, the evidence 
strongly supports the conclusion that reinstating the pre-Clean Water Rule regime would 
perpetuate the confusion and inconsistency that defined that approach. Moreover, the available 
evidence provides no reason to think that implementing the Clean Water Rule in some places, 
even if it were to be stayed elsewhere, would cause confusion. And even if one accepted the 
premise that the possibility of different jurisdictional rules applying in different places could 
create confusion, the agencies ignore strong evidence that such a regime will result from this 
very rulemaking. 

a. The pre-Clean Water Rule regime lacked clarity and 
consistency. 

The agencies justify enacting the text of the pre-Clean Water Rule regulations by claiming that 
doing so will promote continuity and reduce confusion, but this runs counter to the evidence that 
the pre-Rule regime was inconsistent and confusing. Even the preamble for the present proposal 
acknowledges that the agencies adopted the Clean Water Rule in response to confusion 
following the Supreme Court's SWANCC and Rapanos decisions and calls from multiple sectors 
for clarification about what kinds of features the Act protects. As the agencies acknowledge, 
"[t]he SWANCC decision created uncertainty with regard to the jurisdiction of other isolated non
navigable waters and wetlands."88 Moreover, the proposal notes,"[a]fter issuance of the 2008 
guidance, Members of Congress, developers, farmers, state and local governments, 
environmental organizations, energy companies and others asked the agencies to replace the 
guidance with a regulation that would provide clarity and certainty on the scope of the waters 
protected by the CWA."89 

The pre-Clean Water Rule regime lacked clarity in several ways, in large part because the 
agencies leaned heavily on guidance documents and internal practices that created considerable 
uncertainty. These guidance documents first introduced uncertainty by making most 
jurisdictional questions decided on a water-by-water basis, and by leaving it to those individual 
jurisdictional assessments whether and to what extent the guidance documents would even be 
followed. Take, for instance, the issue of so-called "isolated" waters. The post-SWANCC 
guidance raises the specter of leaving such waters entirely without protection, but fails to resolve 

88 82 Fed. Reg. at 34,900. 
89 Id. at 34,901; see also U.S. EPA, Persons and Organizations Requesting Clarification of Waters of the US by 
Rule making. 
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the question.90 It also adds to then-existing uncertainty about those waters' status in the states of 
the Fourth Circuit.91 Finally, the guidance punts on the matter -directing field staff to seek 
headquarters approval prior to treating any "isolated" water as protected. 92 As a consequence of 
these statements, the stated policy of the United States is that "isolated" waters are legally 
eligible for protection, but the actual practice of the United States is to treat such waters as 
unprotected. 93 

The post-Rapanos guidance fares no better at providing certainty and consistency to 
stakeholders. It expressly disclaims that it delivers any such certainty, as it says field staff may 
well not follow it "depending on the circumstances," and it says that others could challenge its 
"appropriateness" to a given situation, without saying how either determination should be made: 

The CW A provisions and regulations described in this document contain legally binding 
requirements. This guidance does not substitute for those provisions or regulations, nor is 
it a regulation itself It does not impose legally binding requirements on EPA, the Corps, 
or the regulated community, and may not apply to a particular situation depending on the 
circumstances. Any decisions regarding a particular water will be based on the applicable 
statutes, regulations, and case law. Therefore, interested persons are free to raise 
questions about the appropriateness of the application of this guidance to a particular 
situation, and EPA and/or the Corps will consider whether or not the recommendations or 
interpretations of this guidance are appropriate in that situation based on the statutes, 
regulations, and case law.94 

90 68 Fed. Reg. at 1996 ("in light of SWANCC, it is uncertain whether there remains any basis for jurisdiction under 
the other rationales of§ 328.3(a)(3)(i)--(iii) over isolated, non-navigable, intrastate waters (i.e., use of the water by 
interstate or foreign travelers for recreational or other purposes; the presence of fish or shellfish that could be taken 
and sold in interstate commerce; use of the water for industrial purposes by industries in interstate commerce)"). 
91 Compare id ("Furthermore, within the states comprising the Fourth Circuit, CWA jurisdiction under 33 CFR § 
328.3(a)(3) in its entirety has been precluded since 1997 by the Fourth Circuit's ruling in United States v. Wilson, 
133 F. 3d 251,257 (4th Cir. 1997) (invalidating 33 CFR § 328.3(a)(3)).") with U.S. EPA & U.S. Army Corps of 
Eng'rs, Guidance for Corps and EPA Field Offices Regarding Clean Water Act Section 404 Jurisdiction Over 
Isolated Waters in Light of United States v. James J Wilson, at 6 (May 29, 1998) (stating that "neither the Corps nor 
the EPA will cite or rely upon the regulatory provision of33 C.F.R. 328.3(a)(3) as a basis for asserting CWA 
jurisdiction over any area for any purpose within the Fourth Circuit"; noting, however, that both the Corps and EPA 
will continue to assert CW A jurisdiction over any and all isolated water bodies, including isolated wetlands, within 
the Fourth Circuit, based on the CWA statute itself, where (1) either agency can establish an actual link between that 
water body and interstate or foreign commerce, and (2) individually and/or in the aggregate, the use, degradation or 
destruction of isolated waters with such a link would have a substantial effect on interstate or foreign commerce."), 
available at http://bit.ly/2xAN 112. 
92 68 Fed. Reg. at 1996. 
93 See Testimony of Benjamin H. Grumbles, EPA Assistant Administrator for Water, Hearing of House 
Transportation & Infrastructure Committee: 'The 35th Anniversary of the Clean Water Act: Successes and Future 
Challenges" (Oct. 18, 2007), available at htt ://www. o. ov/fdsvs/ k CHRG-11 0hhr 38565/html/CHRG-
110hhrg38565.htrn ("[T]he basic point there is in the guidance we held open the possibility that there could be 
circumstances under (a)(3) paragraphs of our regulations where there could be an assertion of jurisdiction over 
isolated interstate non-navigable waters without relying on the migratory bird rule provisions. As a legal matter, that 
is still possible, but as a practical matter we had not asserted jurisdiction over those types of wetlands based on that 
guidance, which is still in place."). 
94 2008 Guidance at 4 n. 17. 
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Adding to the uncertainty the guidance created, the regulations on the books disagreed with the 
agencies' guidance and/or practice. For instance, the regulations on their face provided (and will 
provide again, if the agencies adopt this proposal) coverage of waters "the use, degradation, or 
destruction of which would or could affect interstate or foreign commerce, including any such 
waters ... [ w ]hich are used or could be used for industrial purposes by industries in interstate 
commerce." But, as discussed throughout these comments, the evidence reveals that the agencies 
will not protect such waters if they consider them "isolated." Similarly, although the pre-Clean 
Water Rule regulations (and therefore the rules proposed here for adoption) cover tributaries and 
adjacent wetlands without qualification, the pre-Clean Water Rule guidance specifies that 
protection depends on a case-specific showing that the water in question satisfies either the 
significant nexus or Scalia test. 

These multiple ambiguities had real-world effects. When the EPA Inspector General interviewed 
the Director of EPA' s Office of Enforcement and Compliance Assurance, Wetlands Enforcement 
Division, and his staff, they openly acknowledged the lack of regulatory clarity and its impact on 
efficient administration of the Clean Water Act, saying: 

• Rapanos has created a lot of uncertainty with regards to EP A's compliance and 
enforcement activities. Processing enforcement cases where there is a jurisdictional issue 
has become very difficult. * * * 

• Overall, CW A enforcement activities ( for Sections 311 ( oil spills), 402 (National 
Pollutant Discharge Elimination System), and 404) have decreased since the Rapanos 
ruling. An estimated total of 489 enforcement cases (Sections 311, 402, and 404 
combined) have been affected such that formal enforcement was not pursued as a result 
of jurisdictional uncertainty, case priority was lowered as a result of jurisdictional 
uncertainty, or lack of jurisdiction was asserted as an affirmative defense to an 
enforcement action. 

• * * * In the wake of Rapanos, however, it has become "almost impossible" for EPA to 
refer a case to the Department of Justice on "significant nexus" grounds. Lingering 
uncertainty over the limits of Federal jurisdiction has made the Department of Justice 
reticent to accept referrals wholly on these grounds. 

• Staff also stated that the Department of Justice is "willing" to take CW A Section 404 
cases, in principle, but they are often loathe [sic] to right now because of the lingering 
jurisdictional uncertainties associated with Rapanos. * * *95 

Tellingly, the agencies' proposal does not attempt to argue that the pre-Clean Water Rule 
regulations and guidance together provided clear direction to stakeholders attempting to 
understand the scope of the Clean Water Act. 

In fact, the extreme nature of the agencies' proposal reveals that the "regulatory certainty" 
rationale is a sham. If the agencies were actually concerned only with consistent nationwide 
application of the Clean Water Act during the pending litigation, they would have proposed for 
notice-and-comment rulemaking a stay of the Rule during the litigation-not a permanent repeal 
that is designed to, and will, persist well beyond the end of litigation. A stay would be illegal for 

95 U.S. EPA Inspector Gen., Special Report: Congressionally Requested Report on Comments Related to Effects of 
Jurisdictional Uncertainty on Clean Water Act Implementation, Report No. 09-N-0149, at 1-2 (Apr. 30, 2009). 
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many of the same reasons the proposed repeal is illegal-for instance, it also would undermine 
the objective of the Act, and there would be absolutely no good reason for it. But the point is that 
the agencies have chosen to take an axe to the Rule when, on its face, a much less drastic action 
would seem better suited to their professed rationale. That reveals the true aim of this proposal as 
not being "certainty" but simply getting rid of the Rule-preferably without having to address its 
merits.96 The APA will not allow this. 

The pre-Clean Water Rule regime also lacked national consistency, which will return if the 
agencies implement this rule as they claim they will. Depending on where a particular pollution 
discharge occurred, the standard ( or standards) varied for assessing whether an area contains a 
"water of the United States." As the agencies explained to the Sixth Circuit: 

Three courts of appeals have given effect to the common denominator between Justice 
Kennedy's concurrence and the four-Justice dissenting opinion in holding, consistent 
with the Agencies' position, that CWA jurisdiction is established if Justice Kennedy's 
significant nexus standard is met. See Donovan, 661 F.3d at 180-84; United States v. 
Bailey, 571 F.3d 791, 797-99 (8th Cir. 2009); Johnson, 467 F.3d at 62-66. These 
decisions also allow the Agencies to assert jurisdiction under the Rapanos plurality 
standard. *** [Other] decisions hold that Justice Kennedy's significant nexus standard is 
either sufficient or exclusive. See United States v. Robison, 505 F.3d 1208, 1219-22 (11th 
Cir. 2007); N Cal. River Watch v. City of Healdsburg, 496 F.3d 993, 999-1000 (9th Cir. 
2007); United States v. Gerke Excavating, Inc., 464 F.3d 723, 724 (7th Cir. 2006).97 

Accordingly, because the proposal seeks to reinstate the uncertain and inconsistent legal regime 
that pre-dated the Clean Water Rule, the proposal's clarity and consistency rationale contradicts 
the available evidence. 

b. Partially implementing the Clean Water Rule would not create 
confusion. 

The agencies claim that the possibility of different rules applying in different locations would 
create confusion, but direct evidence indicates otherwise. The exact scenario the agencies 
allegedly fear actually played out for roughly a month and a half because - with the exception of 
the 13 states that obtained a preliminary injunction against the rule from the U.S. District Court 
for the District of North Dakota -- the Rule took effect nationwide in August 2015 and the 
agencies implemented different rules in different places until the Sixth Circuit issued a 
nationwide stay.98 Notably, the United States opposed applying the North Dakota injunction 
nationally, even though the consequence of its position would be having two different regimes in 
place in different parts of the country. 99 Despite having numerous records from the period in 

96 The agencies claim that a stay of the Rule would not achieve the agency's objectives as "effectively and 
efficiently" as a full-blown repeal, without saying why. 82 Fed Reg at 34,903. 
97 In re: EPA, No. 15-3751, Brief for Respondents, at 49-50; see also supra (discussing status of33 C.F.R. § 
328.3(a)(3) in the states of the Fourth Circuit). 
98 See 82 Fed. Reg. at 34,901 (acknowledging period during which Clean Water Rule was effective except in 13 
states). 
99 See N. Dak. v. US. EPA, No. 15-00059, Federal Defendants' Response to the Court's August 28, 2015 Order 
Setting Briefing Schedule (D.N.D., Sept. 1, 2015). 
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which the agencies simultaneously implemented these two approaches, the agencies point to no 
evidence that it was confusing or difficult to accomplish; indeed, they make no effort to examine 
the jurisdictional determinations made during that time period to see if their assumption that this 
is a problem requiring drastic regulatory action has any basis in fact. The evidence simply does 
not support the agencies' nonsensical assumption that implementing confusion everywhere is 
better than having clarity in at least some states. 

Underscoring the lack of evidence for the agencies' conclusion, the economic analysis document 
accompanying the proposal acknowledges that the agencies possess no meaningful information 
about the effects of the supposed reduced uncertainty: "Absent a great deal more data concerning 
how various land developers and manufacturers make decisions about new projects and in light 
of remaining jurisdictional uncertainty, the agencies are unable to quantify the benefits of the 
reduced uncertainty."100 

The agencies also ignore a key fact: if the circumstances the agencies describe actually arise, and 
if they ach1ally result in confusion, the relevant courts will have inherent authority to manage and 
fix the situation. The proposal only obliquely acknowledges this critical detail, when the 
agencies state that differential standards might result in the absence of "further judicial decision
making" by courts hearing challenges to the Clean Water Rule. 101 

Naturally, conservation groups would prefer that strong, national standards be consistently 
applied across the country. Having the Clean Water Rule implemented less than nationwide thus 
is not ideal. But it is a far sight better than repealing the Clean Water Rule altogether and 
returning nationwide to the conditions that necessitated the Rule. 

c. The very same outcome the agencies claim to be guarding 
against could result from the adoption of this rule. 

If the agencies can be believed, the proposal seeks to avoid the prospect of different regimes 
being implemented if the Supreme Court were to hold that challenges to the Clean Water Rule 
should have been filed in district court. 102 Yet if the Supreme Court in fact reaches that 
conclusion, challenges to this repeal action also would appropriately belong in the district courts, 
which just as easily could reach contradictory results - that is, some courts might invalidate the 
repeal as to certain jurisdictions ( thereby maintaining the Clean Water Rule there) and others 
might uphold it. The net result of such litigation? Stakeholders in different places would be 
subject to different standards (the Clean Water Rule and the newly promulgated replacement). In 
other words, this rule quite likely could lead to the identical state of affairs the agencies claim it 
will prevent. 

100 U.S. EPA, Economic Analysis for the Proposed Definition of"Waters of the United States" - Recodification of 
Pre-existing Rules, at 12 (June 2017) (hereinafter "2017 Economic Analysis"). 
101 82 Fed. Reg. at 34,903. 
102 Ironically, the agencies' rationale depends on the Supreme Court rejecting the United States' position about 
where challenges to rules like the Clean Water Rule belong. 
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4. The Proposal Depends on Implausible Bases, Including a Grossly 
Inaccurate Economic Analysis. 

As discussed throughout these comments, the agencies' lone rationale for repealing the Clean 
Water Rule and adopting the text of the regulations that predated that Rule lacks any reasonable 
basis. However, we strongly suspect that the stated rationale does not matter to the agencies, as 
their primary objective is getting rid of the Clean Water Rule however possible. Therefore, in 
case the agencies decide to shift rationales, 103 we discuss below why one such potential basis -
that the quantified economic benefits of the action allegedly outweigh the quantified costs - is 
wholly implausible. 

a. The agencies concluded that the benefits associated with the 
Clean Water Rule could not be quantified. 

The economic analysis the agencies developed recognizes that, because the proposal would 
completely reverse the Clean Water Rule (by repealing it and enacting the rule text that was in 
the Code of Federal Regulations before the Rule), the costs and benefits of this action should be 
mirror images of those associated with the Clean Water Rule. Specifically, costs to industry 
dischargers (permitting expenses, e.g.) arising from the Clean Water Rule would become 
benefits (in the form of avoided costs) from the repeal. The Clean Water Rule's benefits would 
be lost, however, becoming costs of this repeal. Because the agencies found when enacting the 
Clean Water Rule that its benefits outweighed the costs, a straightforward analysis of repealing it 
should have found that the costs of repeal outweigh the benefits. 

But that did not happen. Instead, the document takes the steps described above but with one 
critical alteration - the agencies now say that the value of wetlands' ecosystem services, which 
make up the largest component of the benefits from the Clean Water Rule, cannot be quantified. 
The primary reason the agencies present for ignoring the benefits of wetlands is the age of the 
benefits studies relied on for the 2015 Clean Water Rule analysis. This remarkable shift relies on 
sheer speculation: "The studies were published between 1986 and 2000, although the agencies 
attempted to find more recent studies. More recent wetland studies were not available. The age 
of these studies introduces uncertainty, because public attitudes toward nature protection could 
have changed."104 In addition, the agencies suggest that the forgone benefits of the Clean Water 
Rule's protections might be less if states protect more than the federal definition does. 

"[S]tates' responses to this proposed rulemaking could have a significant impact on the 
avoided costs and forgone benefits. *** The agencies were unable to factor the 
magnitude of this effect into the analysis leading to increased uncertainty. This additional 
uncertainty applies to both the avoided costs and the forgone benefits. In the case of the 
forgone benefits of wetland protection the agencies believe the cumulative uncertainty in 
this context is too large to include quantitative estimates in the main analysis for this 
proposed rule."105 

103 We do not concede the agencies could lawfully do so. See State Farm, 463 U.S. at 50 ("[A]n agency's action 
must be upheld, if at all, on the basis articulated by the agency itself."). 
104 2017 Economic Analysis at 8-9 ( emphasis added). 
105 Id. at 9. 

39 

ED_ 001803A_ 00005935-00039 



But this is no basis for revising the benefits estimate, as the agencies make no effort to identify 
the amount of waters subject to state-level coverage, nor to evaluate which, if any, of the various 
protections in the Clean Water Act attach to state-protected waters. The agencies claim they were 
"unable" to take factors related to state-level protection into account, leading to further 
"uncertainty" on this score, but that is simply untme. Of course, an analysis of the scope of state
level water protections is entirely possible. The agencies simply chose not to do it. 

The agencies acknowledge that treating a huge category of benefits as unquantifiable distorts 
reality, but it appears the agencies intended that outcome. The economic analysis states: "As the 
categories not estimated all fall in the benefits column, comparing the quantified totals may 
potentially lead to a lower estimate of net benefits, depending on any regulatory response by the 
states."106 This decision, according to a former agency staffer, was not driven by any reasoned 
agency decision-making, but instead directed by political appointees: 

E.P.A. employees say that in mid-June, as Mr. Pruitt prepared a proposal to reverse the 
mle, they were told by his deputies to produce a new analysis of the rule - one that 
stripped away the half-billion-dollar economic benefits associated with protecting 
wetlands. 

"On June 13, my economists were verbally told to produce a new study that changed the 
wetlands benefit," said Elizabeth Southerland, who retired last month from a 30-year 
career at the E.P.A., most recently as a senior official in the agency's water office. 

"On June 16, they did what they were told," Ms. Southerland said. "They produced a new 
cost-benefit analysis that showed no quantifiable benefit to preserving wetlands."107 

b. The agencies' failure to quantify wetland benefits from the 
Clean Water Rule depends on implausible bases. 

Because the critical decision to exclude significant benefits was political, not principled, close 
scmtiny of the reasoning in the agencies' economic analysis reveals numerous methodological 
flaws. 

First, despite the agencies' implication that the 2015 analysis lacked accuracy, that prior 
document specifically notes: "Since completion of the economic analysis at proposal the Corps 
of Engineers undertook significant efforts to complete quality assurance on 404 program data. 
This resulted in improvements in data availability and data quality, which in some instances 
revised previously-reported values."108 

106 Id. at 8. 
107 Coral Davenport & Eric Lipton, Scott Pruitt Is Carrying Out His E.P.A. Agenda in Secret, Critics Say, New York 
Times (Aug. 11, 2017), available at https://www .n times.com/2017 /08/11 /us/po litics/scott-pruitt
cpa.htrnPmcubr=3. 
108 U.S. EPA & U.S. Army Corps ofEng'rs, Economic Analysis of the EPA-Army Clean Water Rule, at 6 (May 20, 
2015). 
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Second, the economic analysis runs afoul of standard government practice. Specifically, 
guidance documents from both the Office of Management and Budget and EPA urge agencies to 
deal with uncertainty about the precise amount of costs or benefits by expressing them as a 
numerical range, rather than as a single point value and rather than treating them as not 
quantifiable at all. As 0MB states: 

When benefit and cost estimates are uncertain ... , you should report benefit and cost 
estimates (including benefits of risk reductions) that reflect the full probability 
distribution of potential consequences. Where possible, present probability distributions 
of benefits and costs and include the upper and lower bound estimates as complements to 
central tendency and other estimates." 109 

Similarly, EPA' s guidance for performing economic analyses states: 

Ideally, an economic analysis would present results in the form of probability 
distributions that reflect the cumulative impact of all underlying sources of uncertainty. 
When this is impossible, due to time or resource constraints, results should be qualified 
with descriptions of major sources of uncertainty. If at all possible, information about the 
underlying probability distribution should be conveyed. 110 

The agencies' failure to heed this advice in the economic analysis accompanying the present 
rulemaking creates a false impression about the impacts of the rule they propose. 

Third, effectively zeroing out the wetland benefits of the Clean Water Rule ignores recent 
evidence that these waters contribute enormously to public well-being. For example, "[c]oastal 
wetlands thwarted $625 million worth of property damage during Hurricane Sandy in 2012, 
according to a study published ... in Scientific Reports_"rn That study revealed: 

temperate coastal wetlands reduced flood heights and thus avoided more than US $625 
Million in flood damages across 12 coastal states affected by Hurricane Sandy, from 
Maine to North Carolina. In total, wetlands are estimated to have reduced a little over 1 % 
of the flood damage from Hurricane Sandy though this value varies considerably between 
zip-codes. Across the 707 zip-codes flooded, wetlands reduced flood damages by an 
average of 11 %. Wetlands reduced flood heights and damages in 80% of the region and 
increased flood heights and damages in 20% of the region. In 382 of the 707 zip-codes 

109 Office of Management & Budget, Circular A-4 (Sept. 17, 2003), available at 
https://obamawhitchouse.archivcs.gov/ornb/circulars a004 a-4/; see also id. ("If the non-quantified benefits and 
costs are likely to be important, you should carry out a 'threshold' analysis to evaluate their significance. Threshold 
or 'break-even' analysis answers the question, 'How small could the value of the non-quantified benefits be (or how 
large would the value of the non-quantified costs need to be) before the rule would yield zero net benefits?"'). 
110 U.S. EPA, Natl. Ctr. for Envtl. Econ., Guidelines for Preparing Economic Analyses, at p. 11-9 (Dec. 17, 2010; 
updated May 2014), available at htt s:// osemitc.c a. ov/cc/ a/ccrrn.nstJvwAN/EE-0568-50. di; file/EE-0568-
50.pdf. 
rn Nsikan Akpan, "Wetlands stopped $625 million in property damage during Hurricane Sandy. Can they help 
Houston?", PBS Newshour (Aug. 31, 2017), available athttp://www.pbs.org/ncwshour/updatcs/wctlands-stoppcd-
650-rnillion-propcrt -dama..,c-hurricanc-sand -can-hclp-houston/. 
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(i.e. just over half), avoided damages exceeded 0.5% of the total. Across these zip-codes, 
the average reduction in damages due to wetlands was 22%. 112 

Likewise, numerous recent articles have suggested a connection between wetlands loss and 
Houston's increased vulnerability to flooding, such as the devastation experienced because of 
Hurricane Harvey. 113 

Fourth, several independent reviews of the agencies' analysis find it to be unsupportable and 
internally inconsistent. Dr. John Whitehead, a professor in the Department of Economics at 
Appalachian State University, reviewed the document for the Southern Environmental Law 
Center. Dr. Whitehead identified several flaws in the agencies' failure to quantify wetlands 
benefits: 

There is no need for the agencies to resort to qualitative analysis of the wetland 
mitigation benefits. A review of the pre-2000 studies now dismissed by the agencies 
indicates that many of the concerns made by EPA-Army (2017) are not justified. *** 

In addition, there have been more recent wetland valuation studies that have appeared in 
the literature. *** These studies suggest that the wetland mitigation benefits estimated by 
the agencies in their original economic analysis (EPA-Army 2015) were accurately 
measured. 

Finally, the agencies have taken two extreme positions with regard to the uncertainty of 
wetland mitigation benefits. *** Using a sensitivity analysis as an appropriate strategy is 
discussed below. 

Considering these issues, the agencies' decision to consider only qualitative wetland 
mitigation benefits appears to be an overreaction to a normal level of uncertainty in the 
conduct of standard benefit-cost analysis of environmental policy. Even if the agencies 
now feel justified in only presenting qualitative wetland mitigation benefits, there is no 

112 Siddharth Narayan et al., "The Value of Coastal Wetlands for Flood Damage Reduction in the Northeastern 
USA," 7 Scientific Reports, article 9463, at 2 (Aug. 31, 2017) (citations omitted), available at 
https:/ /wv.iw .naturc.com/articles/s41598-017-09269-z. 
113 See, e.g., Ana Campoy & David Yanofsky, "Houston's flooding shows what happens when you ignore science 
and let developers run rampant," Quartz (Aug. 29, 2017), available at https:/ /qz.com/1064364/hurricane-harvc -
houstons- floodin -madc-worse-by-unc hccked-urban-dcvc lopmcnt-and-wctland-dcstmction/; Leanna Garfield, 
"Houston was a ticking time-bomb for a devastating hurricane like Harvey," Business Insider (Aug. 28, 2017), 
available at http://www.busincssinsidcr.com/hurricanc-harvc -wh -houston-lloodcd-2017-8; Terence Cullen, 
"Houston's development boom destroyed wetlands that naturally absorbed flood water - and left thousands in 
Harvey's path," New York Daily News (Aug. 30, 2017), available at 
ht ://,vww.n dail ncws.com/ncws/national/houston-develo mcnt-boom-destro cd-watcr-absorbin -,vctlands
article-1.3454807; David Schaper, "3 Reasons Houston Was A 'Sitting Duck' For Harvey Flooding," Natl. Pub. 
Radio (Aug. 31, 2017), available at htt ://www .n r.or 2017/08/31 /547575113/threc-rcasons-houston-was-a-sinin -
duck-for-harvcy-tlooding; Shawn Boburg & Beth Reinhard, "Houston's 'Wild West' growth," Washington Post 
(Aug. 29, 2017), available at htt s ://www .washin on ost.com/ ra hics/2017 /invcsti ations/harvc -urban-

lannin '?utm tcrm=.8c6f8 l39 l I 96· Henry Grabar, "Don't Blame Houston's Lax Zoning for Harvey's 
Destruction," Slate (Aug. 31, 2017), available at 
ht ://www.slate.com/articles/busincss/metro olis/2017/08/how houston and harris coun s zonin a roach af 
fected hurricane harvcv .html. 
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evidence that these benefits would be so small as to reverse the sign on the net benefits 
calculation (i.e., positive net cost savings on page 20 in EPA-Army (2017) ). The only 
way to justify a negative net benefit calculation would be to conduct the appropriate 
sensitivity analysis, as discussed below, and show that negative net benefits are more 
likely than positive net benefits, which was not done. 114 

SELC also obtained a second review, this one conducted by Dr. Jeffrey Mullen, an associate 
professor in the College of Agricultural and Environmental Sciences at the University of 
Georgia. Dr. Mullen likewise concluded that the agencies' new analysis erroneously disregarded 
the Clean Water Rule's benefits while continuing to consider its costs. In particular, Dr. Mullen 
noted that the claimed reasons for the agencies' decision not to quantify the Clean Water Rule's 
benefits likewise applied to its costs, which the agencies still quantified in the new analysis: 

Several sources of uncertainty are noted: an insufficient number of studies were used to 
establish the estimates, the data were too old, and those studies may not have followed 
what are currently considered best practices for data collection and analysis. Ironically, 
the same sources of uncertainty are also relevant to the permit application cost estimates 
for CW A Section 404 - those estimates relied on just two studies conducted during the 
same time period as the benefit studies, and they fail to report sufficient information to 
assess whether best practices for data collection and analysis have been followed. 115 

Like Dr. Whitehead, Dr. Mullen also notes that "there have been numerous empirical studies 
published in peer-reviewed journals since 2000" regarding the value of wetlands. 116 

Similarly, the Institute for Policy Integrity reviewed the agencies' analysis and concluded it is 
"biased, incomplete, and inaccurate." Summarizing Policy Integrity's principal findings, the 
review states: 

• First, evidence used in economic analyses should be selected based on quality and 
relevance and should not be mechanically excluded based solely on the study's age. The 
criteria for inclusion should be applied consistently across evidence of both costs and 
benefits. Currently, the agencies wrongly exclude relevant studies on the environmental 
benefits of wetlands based purely on their age, while including old studies of compliance 
costs, which may actually be outdated because of changing circumstances. 

• Second, when estimating costs, the agencies have failed to consider changing conditions 
like mitigation banks, making these estimates unreliable. 

114 John C. Whitehead, Comments on "Economic Analysis for the Proposed Definition of 'Waters of the United 
States' - Recodification of Pre-existing Rules" at 2 (Sept. 2017) (prepared for & submitted by the Southern 
Environmental Law Center). 
115 Review of the 2017 EPA Economic Analysis for the Proposed Definition of"Waters of the United States" -
Recodification of Pre-existing Rules at 13 (Sept. 2017) (prepared for & submitted by the Southern Environmental 
Law Center). 
116 Id 
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• Third, relevant evidence for quantifiable, forgone benefits from wetland protection was 
ignored by the agencies, including recent estimates of positive economic value for 
isolated wetlands. 

• Fourth, evidence shows that the 2015 Clean Water Rule would have substantial 
additional value relative to state-level regulations. 

• Finally, the agencies should maintain the 2015 Clean Water Rule as the baseline for 
analysis. 117 

The agencies' economic analysis is thus a thoroughly implausible basis on which to rely for the 
action to repeal the Clean Water Rule. 

B. The proposal is "without observance of procedure required by law" 

1. The agencies may not refuse to accept and consider comments on the 
substance of the rule they are repealing or the rule they are issuing. 

a. The Administrative Procedure Act imposes notice-and-
comment requirements that govern this action. 

The AP A requires agencies to follow certain procedures before "formulating, amending, or 
repealing a rule." 5 U.S.C. § 551(5) (defining rulemaking). The agency must (1) publish a 
general notice of proposed rulemaking in the Federal Register that includes "the terms or 
substance of the proposed rule or a description of the subjects and issues involved"; (2) give 
"interested persons an opportunity to participate in the rule making through submission of 
written data, views, or arguments"; and (3) "[a]fter consideration of the relevant matter 
presented, ... incorporate in the rules adopted a concise general statement of their basis and 
purpose." Id.§ 553(b), (c); see N. Carolina Growers' Ass 'n, Inc. v. United Farm Workers, 702 
F.3d 755, 763 (4th Cir. 2012). 

"The important purposes of [ the AP A's] notice and comment procedure cannot be overstated." 
North Carolina Growers, 702 F.3d at 763. The process promotes informed agency 
decisionmaking by allowing agencies to "benefit from the expertise and input of the parties who 
file comments," Nat'! Tour Brokers Ass 'n v. United States, 591 F.2d 896, 902 (D.C. Cir. 1978), 
and ensuring that "agency regulations are tested via exposure to diverse public comment," 
Prometheus Radio Project v. FCC, 652 F .3d 431, 449 (3d Cir. 2011 ). The process also helps 
ensure that "the agency maintains a flexible and open-minded attitude towards its own rules." 
Nat'! Tour Brokers, 591 F.2d at 902. 

The notice-and-comment process is no less important when an agency is repealing a rule. "The 
value of notice and comment prior to repeal of a final rule is that it ensures that an agency will 
not undo all that it accomplished through its rulemaking without giving all parties an opportunity 
to comment on the wisdom ofrepeal." Consumer Energy Council of Am. v. Fed. Energy 
Regulatory Comm 'n, 673 F.2d 425,446 (D.C. Cir. 1982). 

117 Institute for Policy Integrity Comments to Docket EPA-HQ-OW-2017-0203, at 1-2 (Sept. 2017). 
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Regardless whether an agency is issuing, amending, or repealing a rule, the "opportunity for 
comment must be a meaningful opportunity." Prometheus Radio, 652 F.3d at 450. "That means 
enough time with enough information to comment and for the agency to consider and respond to 
the comments." Id. 

b. The content restriction imposed by the agencies violates the 
APA. 

There is no question that the AP A's notice-and-comment requirements apply here. The agencies 
are repealing a duly promulgated rule, the Clean Water Rule, and are formulating a new rule, by 
reinstating the regulatory text that preceded the Clean Water Rule. Indeed, the agencies have 
implicitly acknowledged that these requirements apply, by soliciting public comment on their 
action. But the agencies have imposed a content restriction on public comments: they ask the 
public not to comment on the substance of either the Clean Water Rule or the pre-Clean Water 
Rule text, which they are now enacting into law. 82 Fed. Reg. at 34,903. This content restriction 
violates the AP A. 

In North Carolina Growers, the Fourth Circuit held that a similar content restriction violated the 
AP A. There, the Department of Labor suspended a rule for nine months, pending a rulemaking to 
replace the rule. In the interim, the Department reinstated the prior rule. Although the 
Department sought public comment, it stated that it "only would consider comments concerning 
the suspension action itself, and not regarding the merits of either set ofregulations." 702 F.3d at 
761. The Fourth Circuit held that the record "clearly demonstrate[d] that the Department did not 
satisfy its notice and comment obligations." Id. at 769. The content restriction "was so severe in 
scope, by preventing any discussion of the 'substance or merits' of either set ofregulations, that 
the opportunity for comment cannot be said to have been 'a meaningful opportunity."' Id. at 770 
(quoting Prometheus Radio, 652 F.3d at 450). The same is true here. 

The agencies advance two justifications for the content restriction they impose here. First, they 
claim that they are "simply codify[ing] the legal status quo" by reinstating the pre-Clean Water 
Rule text. 82 Fed. Reg. at 34,903. Second, they claim that their action is a "temporary, interim 
measure pending substantive rulemaking." Id. Neither justification is valid. 

First, by claiming that they are codifying the status quo, the agencies try to avoid acknowledging 
what they are actually doing: engaging in rulemaking. A court may have stayed the Clean Water 
Rule pending a legal challenge ( a stay that could be lifted, as the agencies acknowledge in their 
proposal, id. at 34,902). But that judicial stay doesn't change the fact that the rule on the books is 
the Clean Water Rule. E.g., 33 C.F.R. § 328.3; see also Fox, 556 U.S. at 515 ("An agency may 
not ... simply disregard rules that are still on the books."). By proposing to repeal the Clean 
Water Rule and issue a different rule (which is not currently on the books), the agencies are 
engaging in rulemaking, and the APA's notice-and-comment requirements apply. 

It does not matter that the agencies are proposing to "reinstat[ e ]" regulations that previously were 
in effect and that those regulations "previously had been subject to notice and comment 
procedures." North Carolina Growers, 702 F.3d at 764. Notice-and-comment requirements apply 
whenever an agency formulates a rule, regardless "whether the rule at issue was newly drafted or 
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was drawn from another source." Id. at 765. When the agencies issued the Clean Water Rule in 
June 2015, it "superseded the [prior] regulations." Id. at 765. "As a result, the [prior] regulations 
ceased to have any legal effect, and their reinstatement would ... put in place a set of regulations 
that [are] new and different 'formulations' from the [Clean Water Rule]." Id. This is rulemaking. 
Id. at 765-66. 

In fact, the agencies acknowledge they are engaging in rulemaking. They refer repeatedly to their 
action as a "proposed rule" and a "rulemaking," 82 Fed. Reg. at 34,899-904, and they solicit 
public comments, albeit with a content restriction, id. at 34,903. This "conduct ... is highly 
relevant and shows that the [agencies] view[] the reinstatement of the [prior] regulations as 'rule 
making."' North Carolina Growers, 702 F.3d at 765. "Similar attempts by an agency to comply 
with AP A notice-and-comment procedures suggest that the agency believed them to be 
applicable, and support the conclusion that those procedures were applicable." Id. (internal 
quotation marks omitted). 

Second, the agencies cannot justify their content restriction by claiming that the reinstatement of 
the pre-Clean Water Rule text is temporary. There is no guarantee that the reinstatement will be 
temporary; as discussed above, the agencies may not even complete the second step of their 
envisioned rulemaking at all, much less quickly. But even if the reinstatement were temporary, 
that would not matter. The agencies are still repealing a rule and issuing a new rule, and they 
must comply with AP A notice-and-comment requirements, regardless of the length of time the 
new rule will be in effect. In North Carolina Growers, the rule suspension was expressly 
temporary-just nine months-but that did not change the court's analysis. The court concluded 
that, "by reinstating the superseded and void [prior] regulations (albeit temporarily), the 
Department engaged in the 'formulating' and the 'repealing' aspects of 'rule making' under the 
APA," and notice-and-comment requirements therefore applied. Id. at 765-66. 

Because the agencies are engaging in a rulemaking proceeding and the APA's notice-and
comment requirements apply, the agencies are "obligated to identify and respond to relevant, 
significant issues raised during [this] proceeding[]." Id. at 769. Here, as in North Carolina 
Growers, the merits of the rule the agency proposes to repeal and the rule it proposes to reinstate 
are "not only 'relevant and important,' but [are] integral to the proposed agency action and the 
conditions that such action [seeks] to alleviate." Id. at 769-70. Here, as discussed above, the 
agencies' entire rationale for the action is to ensure clear regulatory standards. For starters, then, 
the question whether the pre-Clean Water Rule text or the Clean Water Rule is more likely to 
achieve regulatory clarity is highly relevant to the action. 

Even more critically, the agencies cannot avoid analyzing, and seeking comment on, the 
substance of the two rules by pretending that this is not a substantive rulemaking. Cf P & V 
Enterprises v. US. Army Corps of Engineers, 516 F.3d 1021, 1024 (D.C. Cir. 2008) (holding that 
Corps did not "reopen" regulations to challenge where Corps did not even propose to amend 
regulations, much less formally repeal and replace regulations), cited at 82 Fed. Reg. at 34,903. 
It is hard to imagine a more substantive outcome to a rulemaking than repealing a rnle in its 
entirety and replacing it with a different rnle. "It quite defies belief that the [proposal] deem[s] 
comments on the merits of the regulations to be suspended or the regulations to be reinstated out 
of bounds .... In other words, the very agency actions that would most affect those subject to the 
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varying sets of regulations [are] ruled off limits to discussion." North Carolina Growers, 702 
F.3d at 772 (Wilkinson, J., concurring). 

By refusing to receive comments on the substance of the Clean Water Rule or the pre-Clean 
Water Rule text, the agencies are "ignor[ing] important aspects of the problem" and are "not 
follow[ing] procedures required by law." Id. at 770. "This all risks giving the impression that the 
agency ha[s] already made up its mind and that the comment period [i]s, at best, for show and 
provided only in an effort to do the minimum necessary to squeak by judicial review." Id. at 772 
(Wilkinson, J., concurring). The proposal violates the APA and must be withdrawn. 

2. The agencies may not propose one rule for the Code of Federal 
Regulations while proposing to enforce a different and ambiguous set 
of unpublished rules 

The agencies' proposal is without observance of procedure required by law (5 U.S.C. 
§ 706(2)(D)) for a second reason: it does not give the "terms or substance of the proposed rule," 
id. § 553(b )(3 ), and so does not give interested citizens "an opportunity to participate in the rule 
making," id. § 553( c ). 

a. Enacting one rule while proposing to enforce some other 
vaguely described rules violates the agencies' obligation to give 
notice of the proposal. 

The agencies propose to codify "the regulatory text that governed the legal regime prior to the 
2015 Clean Water Rule." 82 Fed Reg at 34,901. But they do not plan to enforce that text 
outright. Instead, they will enforce the rule as informed by: 

• "applicable" guidance documents (giving two examples), 
• "relevant" memoranda, 
• guidance letters, 
• Supreme Court decisions, 
• "applicable" case law, and 
• "longstanding agency practice." 

Id. at 34,902, 34,899. In other words, the agencies propose to follow rules that are not expressly 
spelled out in the proposal, but that apparently may be found somewhere on a long, vague list of 
outside documents. 

This does not give the public adequate notice of the rules the agencies are proposing to enforce 
and apply. As described above, the most salient characteristic of the regulatory regime the 
agencies are proposing to reenact (i.e., the application of the pre-2015 text as "informed by" 
various guidelines and case law interpretations) was confusion. The proposal to return willingly 
to an opaque and inconsistent set of guidelines and principles necessarily deprives the public of a 
meaningful opportunity to comment. 
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It is no answer for the agencies to say that this confusing practice is already in place-the "status 
quo." While a regulatory regime might, over time, become unclear, that hardly excuses an 
agency's decision to purposefully enact an unclear legal framework. It is even less acceptable 
for the agencies to have already ended that confusing legal framework by issuing the Clean 
Water Rule, and then propose to scrap the extant clarifying regulation in favor of a regression to 
a legal mess. The so-called "status quo" that the agencies are proposing was such a mess; the 
proposal therefore does not, and perhaps cannot, clearly delineate exactly what rules and 
definitions the agencies are proposing to apply here. 

Proposing a set of ill-defined rules to be found in a long list of outside documents violates the 
requirement to give fair notice and enable informed comment. See, e.g., Int'! Union, United Mine 
Workers of Am. v. Mine Safety & Health Admin., 407 F.3d 1250, 1259 (D.C. Cir. 2005) (notice 
requirements are designed to ensure that regulations are tested via exposure to public comment, 
to ensure fairness to affected parties, and to give affected parties a chance to develop evidence to 
support their objections and thereby enhance judicial review). 

b. If the agencies are proposing to treat the "guidance 
documents" as law, they must go through the notice-and
comment process. 

The preamble to the proposed rule suggests that the agencies will apply at least the guidance 
outlined in two documents from 2003 and 2008. If the guidance documents will constrain the 
agency's discretion in determining the scope of the Clean Water Act, they are "legislative rules" 
and should be included as part of the proposal for notice and comment. See e.g., McLouth Steel 
Prod. Corp. v. Thomas, 838 F.2d 1317, 1320 (D.C. Cir. 1988) (rule is a legislative rule that must 
be subject to notice and comment if it is "of present binding effect" and constrains the agency's 
discretion). Although the agencies have a footnote in the proposal saying that the 2008 guidance 
says it is not "intended" to create legally binding requirements, 82 Fed. Reg. at 34,901 n.l, what 
matters is whether in practice the agency's discretion is constrained. McLouth, 838 F.2d at 1320 
("EPA's current claim that 'it does not consider itself ... bound by [the VHS] model' ... is 
obviously of little weight. The agency's past characterizations, and more important, the nature of 
its past applications of the model, are what count."); Gen. Elec. Co. v. E.P.A., 290 F.3d 377,383 
(D. C. Cir. 2002) ( agency pronouncement will be considered binding as a practical matter if it 
either appears on its face to be binding or is applied by the agency in a way that indicates it is 
binding). As described above, before the Clean Water Rule's enactment, the agencies' discretion 
in making jurisdictional determinations was in practice constrained by the guidance outlined in 
the 2008 memorandum. Assuming the agencies are proposing to return to that practice, at least 
that memorandum must be formally proposed for notice and comment. 

Finally, for the same reasons the agencies' statement that they will not consider substantive 
comment on the proposal generally is a violation of the AP A, as discussed above, the failure to 
consider substantive comment on the guidance documents violates the AP A. 
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3. Administrator Pruitt's closed mind violates due process. 

The proposal also does not observe legally-required procedure because the chief decision-maker 
in this matter clearly intends to repeal the Clean Water Rule, no matter what legal or factual 
information stakeholders bring to bear during the comment period. The EPA Administrator has 
ultimate responsibility for implementing the definition of "waters of the United States" under the 
Clean Water Act, as a formal Attorney General's opinion confirms. 118 That role requires 
Administrator Prnitt to provide meaningful opportunity for public input and - critically for the 
present rnlemaking - to fairly consider that input in making a final decision. 119 "Decisionmakers 
violate the Due Process Clause and must be disqualified when they act with an 'unalterably 
closed mind' and are 'unwilling or unable' to rationally consider arguments." 120 Unfortunately, 
Administrator Prnitt vehemently opposes the Clean Water Rule, has done so for years, and does 
not have a mind open to the possibility of retaining the Rule. Instead, the instant action simply 
serves as Administrator Prnitt' s attempt to accomplish the repeal without having to justify 
himself. The law does not permit such behavior. 

Administrator Prnitt has appeared in numerous public ( and some less public) fornms to condemn 
the Clean Water Rule. His remarks reveal a perspective that the Rule is unlawful, uncertain, and 
overreaching, and that it is a "bad" rnle that he would "ditch." He also routinely repeats 
documented falsehoods about the Clean Water Rule, such that he cannot be trnsted to "rationally 
consider arguments" in favor of retaining the Rule. Below, we present several examples of this 
perspective; as a whole, they clearly show Administrator Prnitt's "unalterably closed mind" and 
his complete unwillingness to consider contrary views. 

On the day President Trnmp signed the executive order directing the agencies to review and 
consider changes to the Clean Water Rule, Administrator Prnitt gave a speech to the American 
Farm Bureau Federation, a longtime opponent of the Rule which sued the agencies over their 
adoption of the Rule. 121 During his speech, Administrator Prnitt described the executive order's 
purpose as "to withdraw the waters of the United States Rule," and celebrated along with the 
attendees that "relief is on the way with respect to withdrawing the Waters of the United States 

118 43 U.S. Op. Atty. Gen. 197 (Sept. 5, 1979) ("The Administrator of the Enviromnental Protection Agency rather 
than the Secretary of the Army has ultimate administrative authority to construe the jurisdictional term 'navigable 
waters' under§ 404 of the Federal Water Pollution Control Act."); see also id. at 200-01 ("The term 'navigable 
waters,' moreover, is a linchpin of the Act in other respects. It is critical not only to the coverage of§ 404, but also 
to the coverage of the other pollution control mechanisms established under the Act, including the § 402 pennit 
program for point source discharges, the regulation of discharges of oil and hazardous substances in § 311 and the 
regulation of discharges of vessel sewage in § 312. Its definition is not specific to § 404, but is included among the 
Act's general provisions.") (citations omitted); id. at 201 ("It is, therefore, logical to conclude that Congress intended 
that there be only a single judgment as to whether-and to what extent-any particular water body comes within the 
jurisdictional reach of the Federal Government's pollution control authority. We find no support either in the statute 
or its legislative history for a conclusion that a water body would have one set of boundaries for purposes of dredged 
and fill permits under § 404 and a different set for purposes of the other pollution control measures in the Act. On 
this point I believe there can be no serious disagreement.") (citations omitted). 
119 Grand Canyon Air Tour Coal. v. FA.A., 154 F.3d 455,468 (D.C. Cir. 1998) ("An agency is required to provide a 
meaningful opportunity for cmrunents, which means that the agency's mind must be open to considering them."). 
120 Air Transport Ass'n of America, Inc. v. National Mediation Ed., 663 F.3d 476,487 (D.C. Cir. 2011) (citing Ass'n 
ofNat'l Advertisers, Inc. v. FTC, 627 F.2d 1151, 1170, 1174 (D.C.Cir.1979)). 
121 https://www. outubc.com/watch'?v= V773IYrpac 
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Rule. It's already started." Later, Administrator Pruitt derided the Rule as a vast overreach, and 
claimed falsely that "puddles" are covered by the Rule, as he has done frequently thereafter: 

That rule reflected a power grab. It reflected an issue that said the EPA was going to take 
dry creek beds and puddles - literally - and exercise jurisdiction over those areas to 
require what? Permitting and cost at the expense of fines and penalties if you didn't 
comply. And that was all because a statute was taken and reimagined in a way that gave 
this agency - tried to give this agency - more power than what Congress intended. 122 

On a radio broadcast this July, Administrator Pruitt again misled his audience. He repeated the 
falsehood that the Clean Water Rule covered puddles and - in case one might think he was 
exaggerating for effect - he doubled down on that statement by saying, "and that's not 
hyperbole .... " 123 He also claimed that the Clean Water Rule's implementation confused 
landowners, 124 despite identifying no evidence to support that claim and despite the fact that the 
Rule was enforced for a relatively short time period prior to the Sixth Circuit's stay, making 
claims of widespread problems hard to believe. 

In another radio interview, Administrator Pruitt argued that the Clean Water Rule violated the 
law, and intimated that courts agreed with him. After being asked about his multiple lawsuits 
against EPA prior to leading the agency, he said, "my response to that is they deserved it. And 
they deserved it because the exceeded their statutory authority, they exceeded their constitutional 
authority, and when they got outside of their lane, they got sued and they got stopped." 125 He 
maintained inaccurately that a preliminary hold on the Rule showed it to be unlawful: "The EPA 
got the definition wrong. How do we know they got it wrong? The Sixth Circuit said so. They 
issued a stay against the WOTUS rule .... " And Administrator Pruitt ascribed an ill motive to the 
prior administration for adopting the Rule, saying, "that was all about power. They wanted to 
make land use decisions in place of private property owners and the states." 126 

Appearing on Fox News on June 30, Administrator Pruitt responded to concerns about 
undermining protections for sources of drinking water by using one of his regular talking points: 
"Look, dry creek beds, puddles, and drainage ditches don't apply under the Clean Water Act." 127 

He also suggested that the Clean Water Rule, which applied - appropriately -- to numerous non
navigable waters, violated the law, because "[t]he only authority we have under the Clean Water 
Act is the authority that Congress gives us. And historically, as you know, that's navigable 
streams and waters, interstate commerce clause of the Constitution." 128 

122 Id. The notion that the Clean Water Rule reached "puddles" is demonstrably false. 33 C.F.R. § 328.3(b)(4)(vii) 
(Clean Water Rule provision explicitly exempting puddles). 
123 WCCO Morning News with Dave Lee, available at ht s://omn .frn/shows/davc-lec/7-19-17-e a-administrator
scott-prnitt? 
124 Id ("That's what we saw in application, and so it created tremendous uncertainty for those building subdivisions, 
private property owners just using their land, farming and ranching .... "). 
125 Rob Port, WDA Y, "Audio: EPA Administrator Scott Pruitt Touts Friendlier, More Cooperative Relationship 
With States" (May 10, 2017), available at https://www .sa an thin..,blo~.com/cnt /audio- pa-achninistrator-scott
pruitt-touts-ihendlicr-coop rativc-rclationship-statcs/. 
126 Id 
127 Fox News: America's Newsroom, available at http://vidco.foxncws.com/v/5489092917001/?#sp-show-clips. 
12s Id 
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Within days of becoming Administrator, Mr. Pruitt said in a newspaper interview that the Clean 
Water Rule overstepped the authority EPA has under the Act and had to be changed. First, he 
characterized the Rule as unlawful because it "defined waters of the United States so broadly ... 
that there really weren't any boundaries between federal and state jurisdiction .... "129 And he said 
the Rule "so expanded jurisdiction of the Clean Water Act that it just made it a statute like 
Congress never intended it to be. They never intended the EPA to have ... jurisdiction over 
puddles and dry creek beds across the country .... " 130 Second, Administrator Pruitt revealed that 
he has a set view that the alleged overreach has to be changed: "Federal jurisdiction usurped and 
displaced state jurisdiction. So that needs to be fixed." He labeled the basis for the Rule - the 
significant nexus analysis from Rapanos - as "the poorest form of rule-making," and said, "[t]hat 
has to be fixed going foiward, and that means the Kennedy definition is something that doesn't 
provide" clarity. 131 

As part of a multi-state tour in which Administrator Pruitt barnstormed around the country to 
meet with organizations and officials that likewise opposed the Clean Water Rule, he visited 
Iowa and held up an American Farm Bureau Federation sign that said "It's Time to Ditch the 
Rule," as pictured below. It's hard to imagine a more obvious display of a closed mind than 
embracing the anti-Clean Water Rule campaign created by one of the Rule's principal opponents. 

129 Philip Brasher, "Pruitt: EPA rewrite will limit reach of WOTUS rule," Agri-Pulse (Mar. 1, 2017), available at 
ht s://www .a i- ulsc.com/articles/8981- mitt- a-rcwritc-will-limit-rcach-of-wotus-rule. 
Bold 
131 Id 
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During an Iowa television interview, Administrator Pruitt repeated his claim that the Clean 
Water Rule inappropriately covers puddles, dry creek beds, and ephemeral drainage ditches, and 
alleged that the Rule "would've covered 97 percent of the state oflowa as a water of the United 
States."132 These claims are false. As noted above, the plain text of the Rule belies Administrator 
Pruitt's "puddles" contention, and copious data disprove the notion that the vast majority oflowa 
or any state would be considered a water body. 133 Administrator Pruitt also defended his prior 
extensive litigation against EPA, including his challenge to the Clean Water Rule, and said that 
EPA "deserved" those lawsuits. 134 

Sadly, the preceding summary represents only a fraction of Administrator Pruitt's active 
advocacy against, and closed mind with respect to, the Clean Water Rule. Some other examples 
include: 

• Administrator Pruitt appeared in a video produced by the National Cattlemen's Beef 
Association, a longtime opponent of the safeguards in the Clean Water Rule. He repeated 
the same indictments of the Rule - that it overreached and applied to features, including 
puddles, never meant to be covered - as he has many times before. He also indicated that 
the outcome of the rulemaking was sure; after denigrating the Clean Water Rule, he said 
"we're fixing that .... " 135 The NCBA video urged viewers to visit its website to comment 
on the repeal proposal, from which people could copy a form letter saying, among other 
things: "I am writing to support the proposal to repeal the 2015 "Waters of the U.S." rule. 
As a cattle producer, I strongly support this effort." 136 

• On July 18, Administrator Pruitt tweeted that he wants EPA to "work with farmers to 
protect the environment w/o overreaching with rules like #WOTUS." 137 

• On the day he signed the instant proposal, he re-tweeted a message from Speaker Ryan 
treating the repeal as a foregone conclusion. It said: "The West has finally won in the 
battle over the Obama administration's WOTUS rule.*** I applaud the Trump 
administration for siding with American jobs and rescinding this harmfid rule. 138 

• At an appearance at the Concordia Annual Summit on September 19, Administrator 
Pruitt repeated his false claim about the Rule applying to "a dry creek bed, a puddle, an 
ephemeral ditch," and definitively declared the result of the present rulemaking: "we 're 
withdrawing the bad rule - the one in 2015 that created uncertainty, that enlarged the 
definition inconsistent with the text and the legislative history." 139 

132 KCCI Des Moines, "KCCI Close Up: The Environmental Protection Agency" (Aug. 23, 2017), available at 
http:/ fw,..vw .kcci .com/artic lc/kcci-closc-up the-environmental-protection-ab ency/ 12005 7 46. 
133 See, e.g., Iowa Dept. of Natl. Resources, Iowa's Wetlands ("Prior to European settlement, wetland basins covered 
4 to 6 million acres, or approximately 11 % of Iowa's surface area. Wetlands were part of every watershed in the 
state, but nearly 95% of them have been drained."), available at ht ://www.iowadnr. ov/Environmental
Protcction/Watcr-O ialit /Watcr-Monitorinb ctlands. 
134 KCCI Close Up. 
135 https ://www .y oun1bc .com/watch ?v=vTV d54 W h DO& hd= 1 
136 Natl. Cattlemen's Beef Ass'n, News Releases: Take Action Now - Tell EPA to Kill WOTUS Today!, available 
at htt ://www .beefusa.or ncwsrc leases I .as x')ncwsid=6381 . 
137 https://twittcr.com/EP AScottPruitt/status/887350781749284864. 
138 hnps://twittcr.com/SpcakcrR an/status/879769583263076356 (emphasis added). 
139 https://www. outubc.com/watch'?v=dnq-D-DlOcO (emphasis added) (Administrator Pruitt's appearance begins 
at approximately the 4 hour, 7-minute mark). 
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• The astonishing political decision discussed above - to effectively treat the benefits of 
wetlands protection as zero - likewise supports the notion that the present rulemaking is a 
sham public process with a preordained outcome. 

• According to an Iowa Farm Bureau report on Administrator Pruitt's August visit to the 
state, the Administrator condemned the Clean Water Rule as unlawful, 140 pledged to 
repeal it, 141 and repeated falsehoods about its scope and the regulatory process. 142 

In contrast to these numerous statements showing that Administrator Pruitt already made up his 
mind to repeal the Clean Water Rule, we are unaware of any comparable statement in which he 
indicated an openness to retaining the Rule. That is a textbook example of a due process 
violation, and is yet another reason why the proposed repeal is illegal. 

4. The 60-day public comment period is arbitrary and capricious and 
not consistent with the Clean Water Act. 

As the foregoing comments make clear, because this rulemaking action seeks to entirely redefine 
what aquatic features the Clean Water Act can cover, it is as consequential as one can imagine. 
Nevertheless, the agencies provided only a 60-day comment period on the proposal, a stark 
contrast to the approach the agencies took in adopting the very rules that they now seek to repeal. 
Limiting stakeholder input to such an abbreviated time fails to comply with applicable 
requirements because it provides inadequate opportunity to the public to fully participate. 

Both the AP A and the Clean Water Act require meaningful time and opportunity to comment on 
proposed rules. The APA directs that agencies undertaking rulemaking allow "interested persons 
an opportunity to participate," and empowers courts to invalidate agency decisions where the 
length of the comment period is "arbitrary and capricious" or "an abuse of discretion". 143 The 
Clean Water Act similarly provides that "[p]ublic participation in the development, revision, and 
enforcement of any regulation, standard, effluent limitation, plan, or program established by the 
Administrator or any State under this Act shall be provided for, encouraged, and assisted by the 
Administrator and the States."144 

The opportunity afforded stakeholders to comment on this proposal pales in comparison to that 
associated with the Clean Water Rule. The agencies published the Clean Water Rule proposal in 

140 Dirck Steimel, EPA leader pledges to rescind and replace WOTUS rnle, Iowa Farm Bureau ("'The agency has 
not operated within the rnle oflaw,' Prnitt said. 'You had an agency that took the definition ofa water of the U.S. 
under the Clean Water Act and reimagined it. No one in Congress ever thought that a puddle in Iowa should be 
considered a water of the U.S."'), available at https://www.iowafarmbureau.com/Article/EPA-leader-pledges-to
rescind-and-replace-WOTUS-rule. 
141 Id. ("'We want to get rid of this bad rnle and replace it with something much better'"). 
142 Id. ("The new rnle, Prnitt said, will protect the environment without the spreading federal jurisdiction over vast 
portions of the country. 'We are going to make sure that puddles, dry creek beds, ephemeral drainage ditches, man
made tile lines and irrigation ponds are not considered a water of the United States,' he said."); see also id. 
(Administrator Prnitt reportedly falsely alleged that the Clean Water Rule was the product of improper collusion 
with conservation organizations: "Another big problem was that the EPA did not go through the prescribed federal 
rnlemaking process in writing WOTUS and instead encouraged litigation from environmental activist groups, the 
EPA administrator told the Iowa farm leaders. That subverts the process and hurts those regulated, he said."). 
143 5 U.S.C. §§ 553(c); 706(2)(A). 
144 33 USC §125l(e). 
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the Federal Register on April 21, 2014, and the comment period ended on November 14, 2014 -
a total of 207 days. Such a period is reasonable in view of the significance of the definition of 
"waters of the United States" to the proper implementation of the Clean Water Act. The 
agencies' current proposal acknowledges as much, even while trying to downplay the 
significance of this action; the preamble states that the "scope of CW A jurisdiction is an issue of 
great national importance," one that warrants "robust deliberations" about the law's coverage. 145 

However, the comment period on this proposal - even accounting for the paltry 30-day extension 
the agencies granted- only runs from July 27 to September 27, or 62 days. 

At a minimum, this brief period of time is arbitrary and capricious and an abuse of the agencies' 
discretion. The period runs for less than one-third the length of the Clean Water Rule's comment 
opportunity. Moreover, the time provided is only as long as the presumptive minimum comment 
period for run-of-the-mill rulemakings pursuant to Executive Order 12,866, 146 rendering it 
manifestly unreasonable for an action, like this one, "of great national importance". 

Finally, the agencies discouraged and frustrated meaningful public input, violating the Clean 
Water Act's directive to encourage and assist such participation. For instance, the agencies 
withheld critical information - namely, the views of state, local, and tribal authorities on the 
propriety of hastily promulgating a follow-up rule based on Justice Scalia's Rapanos opinion -
until only two weeks before the close of the comment period. In addition, the agencies made 
commenting practically much more difficult by failing to include in the docket, and therefore 
imposing on the public the obligation to collect and submit, all relevant materials from prior 
administrative actions concerning the "waters of the United States" definition. 

V. Conclusion 

Please abandon this reckless and cynical attempt to take away safeguards for streams, wetlands, 
and other waters on which people across the country depend for pollution filtration, outdoor 
recreation, flood control, and drinking water supply. The agencies' proposal represents woefully 
misguided and unlawful environmental policy and also denies concerned citizens meaningful 
public participation opportunities. 

Sincerely, 

Jon P. Devine, Jr. 
Senior Attorney, Water Program 
Natural Resources Defense Council 
1152 15th St NW, Suite 300 
Washington, D.C. 20005 

145 82 Fed. Reg. at 34,902. 
146 Exec. Order 12,866, 58 Fed. Reg. No. 190, § 6(a)(l) (Oct. 4, 1993) ("each agency should afford the public a 
meaningful opportunity to comment on any proposed regulation, which in most cases should include a comment 
period of not less than 60 days"). 
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To: Bailey, Ethel[Bailey.Ethel@epa.gov] 
From: Bodine, Susan 
Sent: Thur 9/21/2017 6:29:21 PM 
Subject: Fwd: Pre-Brief for upcoming meeting w/Administrator Pruitt >$SOM ROD re: San Jacinto 
Su perfu nd Site, ca 11 in number [ ______________________ 1§~.--~_: _ _l"._~r~~-n_a_l __ ~ rj':'~«?{ __________________ ___i 

San Jacinto ROD Briefing. DRAFT. 09-21-17.pptx 
A TT0000 1 . htm 

Sent from my iPad 

Begin forwarded message: 

From: "Edlund, Carl" <Edlund.Carl@cpa.gov> 
To: "Starfield, Lawrence" <Starficld.Lawrcncc@cpa.gov>, "Bodine, Susan" 
<bodine.susan@epa.gov>, "Mackey, Cyndy" <Mackey.Cyndy@cpa.gov>, "DeLeon, 
Rafael" <Delcon.Rafacl@cpa.gov>, "Patterson, Kenneth" <Patterson.Kenncth@epa.gov>, 
"Lammie, Benjamin" <Lammie.Benjamin@ epa.gov>, "Ergener, Deniz" 
<Ergcner.Dcniz@epa.gov>, "Bernbe, Anne" <bcrubc.anne@epa.gov>, "Breen, Barry" 
<Breen.Ba @cpa.gov>, "Woolford, James" <Woolford.James@cpa.gov>, "Stalcup, 
Dana" <Stalcup.Dana@epa.gov>, "Peycke, Mark" <Pcyckc.Mark@cpa.gov>, 
"Openchowski, Charles" <opcnchowski.charles@epa.gov>, "Michaud, John" 
<Michaud.John@epa.gov> 
Cc: "Poore, Christine" <Poorc.Christinc@epa.gov>, "Payne, James" 
<payne.jamcs@epa.gov>, "Coleman, Sam" <Colcman.Sam@epa.gQY>, "Phillips, Pam" 
<phillips.pam@cpa.gov>, "Foster, Anne" <Fostcr.Anne@epa.gov>, "Crossland, Ronnie" 
<Crossland.Ronnic@cpa.gov>, "Meyer, John" <Me cr.John@epa.gov>, "Sanchez, Carlos" 
<sanchcz.carlos@cpa.gov>, "Miller, Garyg" <Millcr.Garyg@cpa.gov>, "Banipal, Ben" 
<banipal.ben@epa.gQY>, "Johnson, Lydia" <johnson.lydia@cpa.gov> 
Subject: RE: Pre-Brief for upcoming meetj!)_g __ ~JA4.!1:.li~i_s_t_r..~!Q!...r.!'.~it_t __ ?.'J~_QMJ!QP, re: 
San Jacinto Superfund Site, call in numbe! _____ Ex. __ 6 ___ - _ Pe_rsona_l ___ Pri_vacy ____ ! 

Thanks for the opportunity to run this by all of you. 

! ! 
' ' 

I Ex. 5 - Deliberative Process I 
' ' i i 
i i 
i i 
i--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

Regards 
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-----Original Appointment----
From: Starfield, Lawrence 
Sent: Wednesday, September 20, 2017 1 :59 PM 
To: Starfield, Lawrence; Bodine, Susan; Mackey, Cyndy; DeLeon, Rafael; Patterson, 
Kenneth; Lammie, Benjamin; Ergener, Deniz; Berube, Anne; Breen, Barry; Woolford, 
James; Stalcup, Dana; Edlund, Carl; Peycke, Mark; Openchowski, Charles; Michaud, John 
Cc: Poore, Christine; Payne, James; Coleman, Sam; Phillips, Pam; Foster, Anne; Crossland, 
Ronnie; Meyer, John; Sanchez, Carlos; Miller, Garyg; Banipal, Ben; Johnson, Lydia 
Subject: Pre-Brief for upcoming meeting w/ Administrator Pruitt >$SOM ROD re: San 
Jacinto Superfund Site, call in number L_ _______________ ~-~----~-=-~-:!.:>..?.~~-~-~t~~-~-<:¥. ________________ j 
When: Thursday, September 21, 2017 3:00 PM-4:00 PM (UTC-05:00) Eastern Time (US & 
Canada). 
Where: 32 l 6WJC-South 
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To: Kn opes, Ch ristopher[Knopes. Christopher@e pa. gov]; Traylor, Patrick[traylor. patrick@epa.gov] 
Cc: Hindin, David[Hindin.David@epa.gov]; Dombrowski, John[Dombrowski.John@epa.gov]; 
Shiffman, Cari[Shiffman. Cari@epa.gov] 
From: Bodine, Susan 
Sent: Fri 11/3/2017 9:10:33 PM 
Subject: RE: SRF Materials (partial) RE: Follow-up OC Bi-Weekly 10-30-17 

Do you also have the CAFO implementation Technical Paper? 

From: Knopes, Christopher 
Sent: Wednesday, November 1, 2017 6:00 PM 
To: Bodine, Susan <bodine.susan@epa.gov>; Traylor, Patrick <traylor.patrick@epa.gov> 
Cc: Hindin, David <Hindin.David@epa.gov>; Dombrowski, John 
<Dombrowski.John@epa.gov>; Shiffman, Cari <Shiffman.Cari@epa.gov> 
Subject: SRF Materials (partial) RE: Follow-up OC Bi-Weekly 10-30-17 

Cari, 

Here are two of the three SRF items requested as follow-up to Monday's OC bi-weekly: Barnes 
memo and addendum and the draft SRF Round 3 report for Texas. We have drafted a 
description of the Region 4 annual data metric analysis and have asked the region to review it for 
accuracy. We will get that to you shortly. 

Chris 

Chris Knopes, Director 

Planning, Measures, and Oversight Division 

Office of Compliance, OECA 

202-564-2337 
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From: Shiffman, Cari 
Sent: Monday, October 30, 2017 11 :27 AM 
To: Hindin, David <Hindin.David@ cpa.gQY>; Dombrowski, John 
<Dombrowski.John@cpa.gov> 
Cc: Knopes, Christopher <Knopcs.Christopher@cpa.t-ov>; Mason, Michael 
<Mason.Michael@cpa.gov>; Miles, Erin <Miles.Erin@ cpa.gQY>; Starfield, Lawrence 

- -

<Starfield.Lawrcnce we a. qy> 
Subject: Follow-up OC Bi-Weekly 10-30-17 

David, 

Here are some follow-up items from today's bi-weekly: 

1) State Review Framework (SRF) Overview 

a. Send copies of Barnes memo and addendum 

b. Provide a description of Region 4's Annual Data Metric Analysis 

c. E-mail Patrick a copy of the draft SRF Round 3 Texas Report 

2) Follow-up on NPDES e-reporting rule Implementation 

a. Provide copy ofNPDES e-rule CAFO Implementation Technical Paper 

Thanks, 

Cari Shiffman, Special Assistant 

U.S. Environmental Protection Agency 

Office of Enforcement and Compliance Assurance 

Office: (202) 564-2898 I Mobile: (202) 823-3277 
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To: Emmerson, Caroline[Emmerson.Caroline@epa.gov]; Traylor, Patrick[traylor.patrick@epa.gov]; 
Starfield, Lawrence[Starfield. Lawrence@epa.gov] 
Cc: Mackey, Cyndy[Mackey.Cyndy@epa.gov]; Deleon, Rafael[Deleon.Rafael@epa.gov]; 
Badalamente, Mark[Badalamente.Mark@epa.gov]; Healy, Helena[Healy.Helena@epa.gov]; Gardner, 
Monica[Gardner.Monica@epa.gov]; Sander, Matthew[Sander.Matthew@epa.gov]; Boehr, 
Craig[Boehr.Craig@epa.gov]; Previ, Caroline[Previ.Caroline@epa.gov]; Shiffman, 
Cari[Shiffman.Cari@epa.gov]; Miles, Erin[Miles.Erin@epa.gov] 
From: Bodine, Susan 
Sent: Wed 11/15/2017 7:31:01 PM 
Subject: RE: Action Requested: Review of OSRE's Proposed Response to House T&I Minority BF 
question related to municipal owner/operator liability 

Thank you, I have no comments. 

From: Emmerson, Caroline 
Sent: Wednesday, November 15, 2017 12:37 PM 
To: Bodine, Susan <bodine.susan@epa.gov>; Traylor, Patrick <traylor.patrick@epa.gov>; 
Starfield, Lawrence <Starfield.Lawrence@epa.gov> 
Cc: Mackey, Cyndy <Mackey.Cyndy@epa.gov>; Deleon, Rafael <Deleon.Rafael@epa.gov>; 
Badalamente, Mark <Badalamente.Mark@epa.gov>; Healy, Helena <Healy.Helena@epa.gov>; 
Gardner, Monica <Gardner.Monica@epa.gov>; Sander, Matthew <Sander.Matthew@epa.gov>; 
Boehr, Craig <Boehr.Craig@epa.gov>; Previ, Caroline <Previ.Caroline@epa.gov>; Shiffman, 
Cari <Shiffman.Cari@epa.gov>; Miles, Erin <Miles.Erin@epa.gov> 
Subject: RE: Action Requested: Review of OSRE's Proposed Response to House T&I Minority 
BF question related to municipal owner/operator liability 

Susan, 

In response to your comments, OSRE has revised the response to House T&I Minority staff 
below. We will bring copies to the OSRE general. 

Caroline 

OSRE's Draft Response to House T&I Minority Staff 

Ex. 5 - Deliberative Process 
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Ex. 5 - Deliberative Process 

From: Bodine, Susan 
Sent: Tuesday, November 14, 2017 9:04 AM 
To: Emmerson, Caroline <Emmerson.Caroline@epa.gov>; Traylor, Patrick 
<traylor.patrick@epa.gov>; Starfield, Lawrence <Starfield.Lawrence@epa.gov> 
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Cc: Mackey, Cyndy <Mackey.Cyndy@epa.gov>; Deleon, Rafael <Deleon.Rafael@epa.gov>; 
Badalamente, Mark <Badalamente.Mark@epa.gov> 
Subject: RE: Action Requested: Review of OSRE's Proposed Response to House T&I Minority 
BF question related to municipal owner/operator liability 

Ex. 5 - Deliberative Process 
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From: Emmerson, Caroline 
Sent: Monday, November 13, 2017 6:31 PM 
To: Bodine, Susan <bodine.susan@epa.gov>; Traylor, Patrick <traylor.patrick@epa.gov>; 
Starfield, Lawrence <Starfield. Lawrence@epa.gov> 
Cc: Mackey, Cyndy <Mackey.Cyndy@epa.gov>; Deleon, Rafael <Deleon.Rafael@epa.gov>; 
Badalamente, Mark <Badalamente.Mark@epa.gov> 
Subject: Action Requested: Review of OSRE's Proposed Response to House T&I Minority BF 
question related to municipal owner/operator liability 

Susan, 

As you know, last Tuesday (11/7) we had a conference call with HEC and House T&I staff 
regarding BF legislation. Following that call, T&I Minority staff (Ryan Seiger) requested 
our TA comments on the attached language. Specifically, he wants to know if this language 
would codify the current statutory requirements for properties acquired voluntarily, 
involuntarily, or through the use of eminent domain with regard to "care" standards for 
hazardous substances at a facility for State or local governments to avail themselves of 
Superfund liability protections within CERCLA 101(20)(D). 

Per OCIR, we are offering edits and suggestions to T&I's draft language. OCIR's summary 
of our 11/7 conference call with HEC and T &I staff follows. Please let me know if you 
have any comments/edits regarding OSRE's proposed response below. These comments 
include input from DOJ (Leslie Allen and Tom Swegle) and OGC (Patrick Chang). Our 
comments are due by noon tomorrow (Tuesday, 11/14). Sorry for the short timeline. 
Thanks, Caroline 

OSRE's Draft Response to House T&I Minority Staff 

Ex. 5 - Deliberative Process 
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Ex. 5 - Deliberative Process 
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From: Snyder, Raquel 
Sent: Thursday, November 09, 2017 11:11 AM 
To: Folkemer, Nathaniel <Folkemer.Nathaniel@epa.gov>; Emmerson, Caroline 
<Emmerson.Caroline@epa.gov>; Mills, Derek <Mills.Derek@epa.gov> 
Cc: Harwood, Jackie <Harwood.Jackie@epa.gov>; Boehr, Craig <Boehr.Craig@epa.gov>; 
Sander, Matthew <Sander.Matthew@epa.gov>; Chang, Patrick <Chang.Patrick@epa.gov> 
Subject: T&I Minority Brownfields question related to municipal owner/operator liability 
Importance: High 

Good morning, 

Here is the T &I requested IOU from the call we had on Tuesday morning. 

From T&I: 

Ex. 5 - Attorney Client 

The T&I reported changes to 101(20)(D) were as follows: 

"Section 101(20)(D) of the Comprehensive Environmental Response, Compensation, 
and Liability Act of 1980 (42 U.S.C. 9601(20)(D)) is amended-

"(1) by striking "ownership or control" and all that follows through "by virtue" and 
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inserting "ownership or control through seizure or otherwise in connection with law 
enforcement activity, or through bankruptcy, tax delinquency, abandonment, or other 
circumstances in which the government acquires title by virtue"; and 

"(2) by inserting "or fails to exercise appropriate care (as described in paragraph 
(40)(D)) following acquisition," after "from the facility". 

Ex. 5 - Attorney Client 

Again, we cannot draft language but we can make edits and suggestions. Please provide 
any edits or comments on or before COB Monday 11/13. 

Please let me know if you have questions or need more time. 

Many thanks, 

Raquel Snyder 

Congressional Liaison 

U.S. EPA/Office of Congressional Affairs 

(202)564-9586 
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To: 
From: 
Sent: 
Subject: 

Kelley, Rosemarie[Kelley.Rosemarie@epa.gov] 
Bodine, Susan 
Mon 11/27/2017 8:52:35 PM 
Fwd: November 26 - Update on TransCanada "Ludden +17" Spill 

Sent from my iPhone 

Begin forwarded message: 

From: "Ostrander, David" <Ostrander.David@cpa.gov> 
Date: November 27, 2017 at 3:49:52 PM EST 
To: "Bodine, Susan" <bodine.susan@ epa.gov>, "Benevento, Douglas" 
<benevcnto.douglas@epa.gov>, "Traylor, Patrick" <traylor.patrick@epa.gov>, "Davis, 
Patrick" <davis.patrick@epa.gov>, "Smidinger, Betsy" <Smidin er.Bets 
Cc: "Dhieux, Joyel" <Dhieux.Joycl@ epa.gov> 
Subject: FW: November 26 - Update on TransCanada "Ludden +17" Spill 

Susan, 

Transcanada is removing free oil and soils at this time. The soils are being staged for 
disposal on a lined and bermed pad in accordance with state regulations. They will 
segregate the more saturated soils (i.e. the area around the rupture) from the less impacted 
soils (i.e. area lightly sprayed). Soils (and most waste streams) will be sampled and 
characterized prior to disposal. They are still a few weeks from disposal, thus no soil 
samples for disposal have been collected at this point. Transcanada intends to test the soils 
for hazardous waste characteristics and manage them appropriately as solid or hazardous 
wastes. According to Transcanada, these wastes are not exempt E&P wastes. 

Thanks, and let us know if you have any other questions. 

From: Bodine, Susan 

Sent: Monday, November 27, 2017 8:09 AM 

To: Ostrander, David <Ostrander.David@epa.gov> 

Cc: Benevento, Douglas <bencvento.douglas@epa.gov>; Traylor, Patrick 

<traylor.patrick@epa.gov> 
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Subject: FW: November 26 - Update on TransCanada "Ludden+ 17" Spill 

See question below - got an out of office reply from Betsy. 

From: Bodine, Susan 

Sent: Monday, November 27, 2017 10:03 AM 

To: Smidinger, Betsy 

<Smidinger.Betsy@epa.gov<mailto:Smidinger.Betsy@epa.gov>> 

Cc: Benevento, Douglas 

<bencvento.douglas@ epa.gov<mailto:benevento.douglas@epa.gov>>; Patrick 

Traylor (traylor.patrick@epa.gov<mailto:traylor.patrick@epa.gov>) 

<traylor.patrick@epa.gov<mailto:traylor.patrick@epa.gov>> 

Subject: FW: November 26 - Update on TransCanada "Ludden+ 17" Spill 

Betsy, 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· .. 

I Ex. 5 - Deliberative Process I 
i i 
i i 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

Thanks, 

Susan 

From: Traylor, Patrick 

Sent: Monday, November 27, 2017 7:54 AM 
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To: Jackson, Ryan <jackson. yan@epa.gov<mailto:jackson. yan@epa.gov>>; 

Bodine, Susan <bodinc.susan@epa.gov<mailto:bodinc.susan@epa.gov>>; 

Bowman, Liz <Bowman.Liz@epa.gov<mailto:Bowman.Liz@epa.gov>>; Ferguson, 

Lincoln <ferguson.lincoln@epa.gov<mailto:ferguson.lincoln@epa.gov>> 

Subject: Fwd: November 26 - Update on TransCanada "Ludden+ 17" Spill 

FYSA 

Patrick Traylor 

Deputy Assistant Administrator 

Office of Enforcement and Compliance Assurance U.S. Environmental 

Protection Agency 

(202) 564-5238 (office) 

(202) 809-8796 (cell) 

Begin forwarded message: 

From: "Smidinger, Betsy" 

<Smidinger.Betsy@epa.gov<mailto:Smidinger.Betsy@epa.gov>> 

To: "Benevento, Douglas" 

<bencvento.douglas@epa.gov<mailto:bencvento.douglas@epa.gov>>, 

"Thomas, Deb" <thomas.debrah@epa.gov<mailto:thomas.debrah@epa.gov>>, 

"Davis, Patrick" 

<davis.patrick@epa.gov<mailto:davis.patrick@epa.gov>>, "Traylor, 

Patrick" <traylor.patrick@epa.gov<mailto:traylor.patrick@epa.gov>> 

Cc: "Mutter, Andrew" 
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<muttcr.andrcw@epa.gov<mailto:muttcr.andrcw@epa.gov>>, "Ostrander, 

David" <Ostrander. David@epa.gov<mailto:Ostrander. David@epa.gov> >, 

"Williams, Laura" 

<williams.laura@epa.gov<mailto:williams.laura@epa.gov>>, "Dhieux, 

Joyel" <Dhicux.Joyel@epa.gov<mailto:Dhicux.Joycl@epa.gov>>, "Griswold, 

Hays" <Griswold.Hays@epa.gov<mailto:Griswold.Hays@epa.gov>> 

Subject: Fwd: November 26 - Update on TransCanada "Ludden+ 17" Spill 

Hi All - Here is Joyel's update for today. 

Sent from my iPhone 

Betsy Smidinger 

ARA, Ecosystems Protection and Remediation Region 8, US EPA Denver, CO 

(303) 312-6231 (o) 

(303) 335-7627 (c) 

Begin forwarded message: 

From: "Dhieux, Joyel" 

<Dhicux.Joycl@epa.gov<mailto:Dhicux.Joycl@epa.gov>> 

To: "Smidinger, Betsy" 

<Smidingcr.Betsy@epa.gov<mailto:Smidingcr.Betsy@epa.gov>>, "Ostrander, 

David" <Ostrander. David@epa.gov<mailto:Ostrander. David@epa.gov> >, 

"Williams, Laura" 

<williams.laura@epa.gov<mailto:williams.laura@epa.gov>>, "Griswold, 

Hays" <Griswold.Hays@epa.gov<mailto:Griswold.Hays@epa.gov>> 
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Subject: November 26 - Update on TransCanada "Ludden+ 17" Spill 

Hi All, 

I've attached the updated Incident Briefing for the TransCanada "Ludden + 17" Spill. 
The pipeline was successfully drained last night and will removed tonight. The 

damaged section of pipeline will be sent to PHMSA for analysis. 

If you have any questions, please let me know. Tomorrow is my last planned day on
site. 

Joyel 

Joyel Dhieux 

Federal On-Scene Coordinator 

U.S. EPA Region 8 

Tel: 303-312-6647 

Cell: 720-441-9961 

<Incident Briefing 11.26.17.docx> 
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<20171126 _ICS 209 Incident Status Summary.pdf> 
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To: Emmerson, Caroline[Emmerson.Caroline@epa.gov]; Traylor, Patrick[traylor.patrick@epa.gov]; 
Starfield, Lawrence[Starfield. Lawrence@epa.gov] 
Cc: Mackey, Cyndy[Mackey.Cyndy@epa.gov] 
From: Bodine, Susan 
Sent: Fri 11/17/2017 3:14:29 PM 
Subject: RE: T&I Minority Brownfields TA Related to Municipal Owner/Operator Liability 

Ex. 5 - Deliberative Process 

Here is the question asked: 

Does the attached language T &I provided codify the current statutory requirements for 
properties acquired voluntarily, involuntarily, or through the use of eminent domain (w/r/t "care" 
standards for hazardous substances at a facility) for State or local governments to avail 
themselves of Superfund liability protections within 101(20)(D)? 

From: Emmerson, Caroline 
Sent: Friday, November 17, 2017 10:03 AM 
To: Bodine, Susan <bodine.susan@epa.gov>; Traylor, Patrick <traylor.patrick@epa.gov>; 
Starfield, Lawrence <Starfield.Lawrence@epa.gov> 
Cc: Mackey, Cyndy <Mackey.Cyndy@epa.gov> 
Subject: T&I Minority Brownfields TA Related to Municipal Owner/Operator Liability 

Susan, 

OCIR (Aaron and Raquel) reconsidered their comments on our draft response to House T&I that 
I sent you yesterday. The latest version (attached in redline/strikeout) from OCIR has much less 
text deleted and contains minor edits that do not change any of the substance. Cyndy approved 
this version. Please let me know if you have any comments. 
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Thanks, 

Caroline 
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To: Ferguson, Lincoln[ferguson.lincoln@epa.gov] 
Cc: Greenwalt, Sarah[greenwalt.sarah@epa.gov]; Patrick Traylor 
(traylor.patrick@epa.gov)[traylor.patrick@epa.gov] 
From: Bodine, Susan 
Sent: Tue 11/21/2017 7:11:37 PM 
Subject: RE: Benzine 

Benzene. 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-, 

Ex. 5 - Deliberative Process 

From: Ferguson, Lincoln 
Sent: Tuesday, November 21, 2017 2:01 PM 
To: Bodine, Susan <bodine.susan@epa.gov> 
Cc: Greenwalt, Sarah <greenwalt.sarah@epa.gov> 
Subject: Benzine 

Hazardous? 

Sent from my iPhone 
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To: 
From: 
Sent: 
Subject: 

Traylor, Patrick[traylor.patrick@epa.gov] 
Bodine, Susan 
Fri 11/3/2017 8:47:51 PM 
RE: Enforcement Weekly 

! Ex. 5 - Deliberative Process ] 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·~ 

l-------------------------------------~~------~----=----~-~-~-~-~-~t~_!_i_y~----~-~~-~~-~-~----------------------------------J 

' ' i i 

I Ex. 5 - Deliberative Process r· 
' ' i i 
i i 
i i 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

Ex. 5 - Deliberative Process 

From: Traylor, Patrick 
Sent: Friday, November 3, 2017 4:38 PM 
To: Bodine, Susan <bodine.susan@epa.gov> 
Subject: RE: Enforcement W eeldy 
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,What_ do_you _think _abouti ________________________________________ Ex .. 5 _ -. De_l i berative __ Process ______________________________________ J 
! Ex. 5 - Deliberative Process I 
!; Ex. 5 - Deliberative Process !his would be more of an orientation to the work of CID through, 
'ffiis-e5(ampie:·-rat1ier-t1ianlifiet1.ng him on a controversial or upcoming case. 

In addition, I met with Jessica Taylor today to get her working on a pipeline of interesting cases 
in various stages of development that we can use going forward. 

Patrick Traylor 

Deputy Assistant Administrator 

Office of Enforcement and Compliance Assurance 

U.S. Enviromnental Protection Agency 

(202) 564-5238 (office) 

i Ex. 6 - Personal Privacy jcell) 
!-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·! 

From: Bodine, Susan 
Sent: Friday, November 3, 2017 4:23 PM 
To: Traylor, Patrick 
Subject: RE: Enforcement W eeldy 

r·-·-·-·-·-·-·-·-·-·-·-·-·1 

I'll add [_e,,.o,o;,.,,t;,e_P,ocm_and the Oct 27 lead wrap up. 

And I'll look at the draft press releases. 

Anything from your CID visits? 

From: Traylor, Patrick 
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Sent: Friday, November 3, 2017 4:13 PM 
To: Bodine, Susan 
Subject: Enforcement Weekly 

Susan: 

I went through the enforcement weekly report and didn't see anything that jumped out at me as 
worthy of discussion during our meeting with the Administrator. 

-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' ' 
I started a draft briefing paper for Tuesday, but I only have j Ex. 5 - Deliberative Process !on it 

i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 

Patrick 

Patrick Traylor 

Deputy Assistant Administrator 

Office of Enforcement and Compliance Assurance 

U.S. Enviromnental Protection Agency 

(202) 564-5238 (office) 

' ' i Ex. 6 - Personal Privacy lell) 
l·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
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ASSETS FORFEITURE FUND AND SEIZED ASSET DEPOSIT FUND 
ANNUAL FINANCIAL STATEMENTS 

FISCAL VEAR 2016 

OFFICE OF THE INSPECTOR GENERAL 
COMMENTARY AND SUMMARY 

This aid it report contains the Ann..a I Fi nanc i a I Statemeit theAssets 
Forfeiture R.nd and Seizeelsset Deposit R.nd (AFF/SADF) for the fiscal ye~~) 
ended September 30, 2016, and September30, 2015. Under the direction of the 
0 ff ice of the Inspector Genera I (OIG), KRitlei per f ormedtheAFF/SADF's aid it in 
accordance witla.Jd iti ng standard§enera 11 yaccepted in the United States of 
America.The FY 2016 aid it resulted in an L11mod if i edop in ion on the f i nanc i a I 
statements. AnL11modi f iecbpinion means that the financial statemamt~ 
presented fairly, in al !material respema,ccordancwith U.S. general lyaccepted 
accanti ng pr inc i p.l Efs)r FY 2015, the AFF/SADF a I sorece i vedrn L11mod if i ed 
opinion on its financial statements(rudiitReportNo. 16-04). 

KPMG LLP a I so i ss...edreports on i1terna I control over fi nanc i arteporti ng and 
on comp I ianceandother matters. The aid itors identi f i<mE significant deficiency 
in theFY 2016 Independent Auditors' Report on Internal Control over Financial 
Reporting Based on an Audit of Financial Statements Performed in Accordance with 
Government Auditing Standards. The sign i f i cant def i c reie~d to i nadeq...Ete 
internal controlsover financial reporting. Improvementxire needed in the 
AFF/SADF financial reporting process, specif ical ly,controlsover budgetary 
information presented tlnie finaoial statement~and completenes~nd acruracy 
of donation and forfeiture reven..e. 

No instances of noAcomp I i anceor other mattersv'.ere identified during the 
aid it that are reQ.Ji red to be reported L.11deGovernment Auditing Standards, in the 
FY 2016 Independent Auditors' Report on Compliance and Other Matters Based on 
an Audit of Financial Statements Performed in Accordance with Government 
Auditing Standards. Add itiona I ll<,PMG LLP's tests disclosed no instances i nw, i ch 
the AFF/SADF f i nanc i a I managementsystemsd id not substanti a I I y comp I y.,ith the 
Federal Financial Management Improvement Act of 1996. 

The OIG rev i 91\ed KPMG LLP's reports and re I ated documentation and made 
necessary inQ.Ji ries of its representatives. OJr revi&-4 as differentiated froman 
aid it in accordance wi'(]r)vernment Auditing Standards,WJs not intended to 
enableus to express, and v'.e do not express, an opinion on th~FF/SADF's 
f i nanc i a I statements, cone lus ions a bat the effectiveness of i nterna I control, 
conclusions onw,ethertheAFF/SADF's financial managementsystemssubstantial ly 
comp Ii ewith the Federal Financial Management Improvement Act of 1996, or 
conclusions on compl iancand other matters KPMG LLP is responsible for the 
attached aid itors' reports dated November, 9016, and the cone lus ions expressed 
in the reports HO\ever, rur revisvdisclosedno instances w,era<PMG LLP did not 
comply)n al !material respecm1th alditing standards general lyaccepted in the 
United States of America. 
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MISSION 

U.S. Department of Justice 
Assets Forfeiture Fund and Seized Asset Deposit Fund 

Management's Discussion and Analysis 
(Unaudited) 

The mission of the Department of Justice (DOJ or Department) Asset Forfeiture Program (AFP) is to 
support the use of asset forfeiture consistently and strategically to dismpt and dismantle criminal 
enterprises, deprive wrongdoers of the profits and instmmentalities of criminal activity, deter crime, 
and restore property to victims of crime while protecting individual rights. Components responsible 
for the administration and financial management of the AFP are charged with lawfully, effectively, 
and efficiently supporting law enforcement authorities in the application of specified forfeiture 
statutes. 

ORGANIZATION STRUCTURE 

An agency is by definition a participating member of the AFP if the forfeited proceeds of its seized 
assets are deposited into the Assets Forfeiture Fund (AFF). Only member agencies that contribute to 
the AFF in this way are eligible to receive an annual allocation of resources from it. AFP participants 
from the Department of Justice include, the Asset Forfeiture Management Staff (AFMS) of the Justice 
Management Division; Asset Forfeiture and Money Laundering Section (AFMLS) of the Criminal 
Division; Bureau of Alcohol, Tobacco, Firearms and Explosives (ATF); Drug Enforcement 
Administration (DEA); Executive Office for Organized Crime Drug Enforcement Task Forces 
(OCDETF); Executive Office for United States Attorneys (EOUSA) and United States Attorneys' 
Offices (USAOs); Federal Bureau oflnvestigation (FBI); United States Marshals Service (USMS); 
and INTERPOL Washington, which withdrew from the AFP in March 2016. Other participants are 
United States Postal Inspection Service (USPIS); Department of Agriculture, Office of the Inspector 
General (USDA); Department of Defense, Defense Criminal Investigative Service (DCIS); 
Department of Health and Human Services, Food and Dmg Administration, Office of Criminal 
Investigations (FDA); and Department of State, Bureau of Diplomatic Security (DS). 

Table 1 displays the primary functional activities of the participating agencies in the AFP. These 
agencies investigate or prosecute criminal activity under statutes, such as the Comprehensive Dmg 
Abuse Prevention and Control Act of 1970, the Racketeer Influenced and Cormpt Organizations 
statute, the Controlled Substances Act, and the Money Laundering Control Act, or provide 
administrative support services to the AFP. 
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Table 1. Asset Forfeiture Program Participants by Function 

Function AFMLS OCDETF AFMS ATF DCIS DEA DS USAO FBI FDA 
INTERPOL 

USDA USMS USPIS 
\Vashington 

Investigation ♦ ♦ ♦ ♦ ♦ ♦ ♦ ♦ ♦ ♦ 

Litigation ♦ ♦ 

Custody of 
♦ ♦ ♦ ♦ 

Assets 

Management ♦ ♦ ♦ 

FINANCIAL STRUCTURE 

The AFF and Seized Asset Deposit Fund (SADF) together comprise a single financial reporting entity 
of the DOJ, which includes cash and property seized for forfeiture, and the transactions and program 
activities of the DOJ AFP components and other participating agencies. 

The AFF was created by the Comprehensive Crime Control Act of 1984 to be the repository of the 
proceeds of forfeitures under any law enforced by members of the AFP or administered by the DOJ 
(28 U.S.C. § 524(c)). The AFF is a special fund listed in the U.S. Treasury Federal Account Symbols 
and Titles (FAST) Book as l 5X5042. Special funds are credited with receipts from specific sources 
that are earmarked by law for a specific purpose. At the point of collection these receipts are available 
immediately for expenditure depending upon statutory requirements. 

The SADF is a deposit fund listed in the FAST Book as 15X6874. The SADF holds seized cash, the 
proceeds of any pre-forfeiture sale of seized property, and forfeited cash not yet transferred to the 
AFF. Income from operating businesses under seizure also may be held in the SADF. Because funds 
held in the SADF are not Government property, monies in the SADF cannot be expended. SADF 
balances are transferred to the AFF upon the successful conclusion of a forfeiture action or returned to 
the appropriate parties if the forfeiture is not accomplished. 

Monies deposited in the AFF are used to cover operating costs of the AFP. These costs include, for 
example, forfeiture-related litigation and investigative expenses; asset management and disposition 
expenses; equitable sharing payments to participating state, local, and foreign governments; 
information systems; contract service payments; and payments of innocent third party claims. Salaries 
and employment related expenses may or may not be paid by the AFF. The Attorney General's 
Guidelines on Seized and Forfeited Property (July 1990, amended November 2005) generally 
prohibits payments of personnel expenses from the AFF. However, the Attorney General (AG) granted 
a number of waivers to cover the salaries and employment related costs of a specified number of 
personnel dedicated to the AFP who work within AFMS, AFMLS, EOUSA/USAOs, and USMS, as 
well as attorneys, FBI agents, and specialized contract support dedicated to the Kleptocracy Asset 
Recovery Initiative created by the AG to bring kleptocrats to justice. Salaries and employment related 
costs for which the AG has not granted such a waiver are reported in the financial statements of the 
participants' reporting agencies. 
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FY 2016 RESOURCE INFORMATION 

The AFF receives most of its revenue from the forfeiture of cash and other monetary assets and, 
secondly, from the sale of forfeited property. AFP participants may receive annual allocations by sub
allotment advice or reimbursement agreement. The AFF's first priority is to cover the operational 
expenses of the AFP. After it is determined that operational requirements are sufficiently covered by 
receipts, allocations may be made for investigative expenses, such as awards for information, purchase 
of evidence, and equipping of conveyances; and also discretionary expenses, such as storage, 
protection, and destruction of controlled substances. The sources of AFF revenue are presented in 
Table 2. 

Table 2. Sources of AFF Resources 
(Dollars in Thousands) 

Source FY 2016 
Exchange Revenue $14,877 

Sources 
Nonexchange Revenues 

Donations and Forfeitures of Cash or Cash Equivalents 

Transfers-In/Out Without Reimbursement 

Other Financing Sources 
Donations and Forfeitures of Property 
Transfers-In/Out Without Reimbursement 
Imputed Financing from Costs Absorbed by Others 1,531 

Total Asset Forfeiture Fund Resources $1,126,253 

Limitations on the use of the Assets Forfeiture Fund 

FY 2015 Change% 
$14,557 2.2% 

13.9% 
1,571 (2.5)% 

$540,485 108.4% 

The AFF is defined by statute. Authorities and limitations governing the use of the AFF are specified 
in 28 U.S.C. § 524(c). In addition, use of the AFF is controlled by laws and regulations governing the 
use of public monies and appropriations (e.g., 31 U.S.C. § 1341-1353 and 1501-1558, Office of 

Mmagement and Budget (CM3) Circulars, and provisions of annual appropriation acts). The AFF is 
further controlled by the Attorney General's Guidelines on Seized and Forfeited Property (July 19 90, 
amended November 2005), and various other policy memoranda, and statutory interpretations issued 
by appropriate authorities. Unless otherwise provided by law, restrictions on the use of AFF monies 
retain those limitations after any monies are made available to a recipient agency.Mreover, monies 
are available for use only to the extent that receipts are available in the AFF. 

Excess unobligated balances identified at the end of a fiscal year may be declared a "Super Surplus" 
balance. After Congressional notification, Super Surplus balances may be allocated at the discretion of 
the AG for "any Federal law enforcement, litigative/prosecutive, and correctional activities, or any 
other authorized purpose of the DOJ" pursuant to 28 U.S.C. § 524(c) (8) (E). The most recent Super 
Surplus declaration in the AFF was in FY 2012. 

Pursuant to 21 U.S.C. § 88l(e)(l) and 19 U.S.C. § 1616(a), as nnde applicable by 21 U.S.C. § 88l(d) 
and other statutes, the AG has the authority to equitably transfer forfeited property and cash to state 
and local agencies that directly participate in the law enforcement effort leading to the seizure and 
forfeiture of property. All property and cash transferred to state and local agencies and any income 
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generated by this property and cash is to be used for law enforcement purposes. As a result, state and 
local law enforcement programs and capabilities benefit from their cooperative efforts with Federal 
law enforcement agencies. Among the uses of equitable shares, priority is given to supporting 
community policing activities, training, and law enforcement operations intended to result in further 
seizures and forfeitures. To ensure effective management and assure that the AFF/SADF are used for 
the purpose for which they were provided, the AFP follows internal control procedures referenced in 
Section X of the Guide to Equitable Sharing for State and Local Law Enforcement Agencies (April 
2009) including review of regular reports from state and local law enforcement agencies receiving 
resources under the Equitable Sharing Program and external audit reports, when required. 

As indicated in Table 3, the AFF resources supported Strategic Goal 2 of the A G's Strategic Plan for 
Fiscal Years 2014 - 2018, which includes Strategic Objective 2.2 - Prevent and Intervene in Crimes 
Against Vulnerable Populations; Uphold the Rights of, and Improve Services to, America's Crime Victims. 

Table 3. How AFF Resources are Spent 
(Dollars in Thousands) 

Strategic Goal (SG) 

SG 2: Prevent Crime, Protect the Rights of the American People, 
and Enforce Federal Law 

Total Gross Cost 

Less: Total Earned Revenue 

Total Net Cost of Operations 

FY 2016 FY 2015 

Strategic Goal 2, Prevent Crime, Protect the Rights of the American People, and Enforce 
Federal Law. Expenditures made to achieve Strategic Goal 2 include case, program, investigative, 
and other authorized support costs incurred by AFP participants to operate the activities of the AFP. 
The AFF's resources cover the costs of seizing, evaluating, inventorying, maintaining, protecting, 
advertising, forfeiting, and disposing of property seized for forfeiture. These costs are necessary to 
support the AFP and fluctuate in direct relation to the forfeiture activity levels of the investigative, 
prosecutive, litigative, and administrative participants of the AFP. For the fiscal year ended September 
30, 2016, $1,201.1 million was expended (net of earned revenue) compared with $1,536.9 million in 
FY 2015. 

Holding and Accounting for Seized and Forfeited Property 

The USMS has primary responsibility for holding and maintaining real and tangible personal property 
seized by participating agencies for disposition. The USMS takes custody of firearms and ammunition 
seized or forfeited, in cases investigated by the DOJ agencies other than A TF. A TF has primary 
authority over the disposition of firearms and ammunition seized and forfeited by the A TF. Forfeited 
property is subsequently sold, placed into official use, destroyed, or transferred to another agency. 
Seized and forfeited property is not considered inventory held for resale in the normal course of 
business. 
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ANALYSIS OF FINANCIAL STATEMENTS 

The AFF/SADF financial statements were prepared from the accounting records of AFF/SADF in 
conformity with the accounting principles generally accepted in the United States and 0MB Circular 
A-136, Financial Reporting Requirements. 

2016 Financial Highlights 

Consolidated Balance Sheets 

Assets : The AFF/SADF Consolidated Bance Sheet as of September 30, 2016, shows $7,620.6 
million in total assets compared with $8,735 .4 million in FY 2015, a decrease of $1,114.8 million. The 
majority of the decrease is the result of the $ 9 00 million from the General Motors wire fraud case held 
in the SADF in FY 2015, and forfeited in FY 2016 and transferred to the AFF, which mitigated the 
$7 46 million permanent rescission from the AFF in FY 2016. If seized assets, which are in custody of 
the government but not yet owned by the government, are excluded from both figures the adjusted 
total assets of the AFF decreased to $6,397.8 million in FY 2016 compared with $6, 5 13 .1 million in 
FY 2015, a decrease of $115 .3 million. Seized cash, both on depDsit in the SADF and in the custody of 
participating agencies, is reflected on the Balance Sheet. 

Liabilities: Total liabilities of the AFF/SADF were $6,160.4 million as of September 30, 2016 
compared with $7,185.5 million in FY 2015, a decrease of $1,02 j million. If the liabilities for the 
seized assets held by the SADF are backed out of both figures, the adjusted total liabilities of the AFF 
decrease to $4,943.2 million in FY 2016 compared with $4, 963.2million in FY 2015. The SADF 
deposit fund liability is presented on the Balance Sheet. There are no liabilities associated with seized 
property. The decline in total liabilities is the result of the General Motors case as $ 9 00 million seized 
cash was on deposit in SADF on September 30, 2015 along with tre related liability. 

Consolidated Statements of Net Cost 

Net Cost: The Consolidated Statements of Net Cost present the AFF's net cost of operations in 
relation to DOJ's Strategic Goal 2 Prevent Crime, Protect the Rights of the American People, and 
Enforce Federal Law. Net cost over a five-year period is presented in Figure 1. 

The net cost of operations for the year ended September 30, 2016 totaled $1,201.1 million compared 
with $1,536.9 million in FY 2015, a decrease of $33 5 .8 millionThe decrease is primarily due to the 
$300 million liability for victims of the Commerzbank fraud case in 2015. To the extent that financing 
sources do not cover net costs, AFF's carry forward balances are used to support AFP expenses. The 
carry forward balances consist of prior years' resources in excess of operational requirements. There 
are no costs associated with the SADF. 

By January 31, 2017, FY 2016 expenses by category of expense and recipient agency will be posted 
on the Justice Asset Forfeiture Program website =~.,;._,j_j_....:..:....:~===~~-t' 
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Dollars 

Consolidated Statements of Changes in Net Position 

Donations and Forfeitures of Cash and Cash Equivalents and Donations and Forfeitures of 
Property: These two lines, in Table 2, comprise the AFF's gross forfeiture revenue. The AFF reported 
$1,886.9 million in forfeiture revenue in FY 2016 and $1,622.7 million in FY 2015, an increase of 
$264.2 million. This increase is the result of the $900 million from the General Motors wire fraud case 
held in the SADF in FY 2015, and forfeited in FY 2016 and transferred to the AFF. Included in these 
figures are receipts from the Treasury Forfeiture Fund (TFF) for the Department's participation in 
cases that resulted in forfeiture revenue to the TFF of $73.6 million and $30.2 million in FY 2016 and 
FY 2015, respectively. 

Nonexchange Revenue: Cash balances from both the AFF and SADF are invested in Government 
securities. Earnings over a five-year period are presented in Figure 2. Investment interest earnings (i.e. 
nonexchange revenue) of $34 .3 million were realized in FY 2016 compared with $6. 6 million earned 
in FY 2015. The increased earnings are due primarily to the continual increase in short term interest 
rates for Treasury-backed securities throughout FY 2016. Amounts available for investment are 
difficult to predict because many factors influence the balance available. These factors may include 
unanticipated cash seizures and forfeitures increasing funds available for investment or orders to pay 
victims and other innocent third party payments decreasing the funds available for investment. 

Total financing sources: The total financing sources realized by the AFF as of September 30, 2016 
were $1,111.4 million versus $525.9 million in FY 2015, an increase of $585.5 million. Earnings on 
SADF investments are deposited in the AFF and included on the Statement of Changes in Net 
Position. The majority of the increase is the result of an increase in forfeiture revenue of $264.2 
million and a decrease in transfers out of $292.8 million. 

8 

ED_ 001803A_ 00005961-00014 



2016 

2015 

2014 

2013 

2012 

Figure 2. AFF Revenue & Financing Sources 
(Dollars in Millions) 
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■ Total Financing Sources ■ Investment Revenue □ Net Forfeiture Revenue 

Transfers-In/Out Without Reimbursement: Pursuant to the Consolidated and Further Continuing 
Appropriations Act, 2015 (P.L. 113-235), in FY 2015 the AFF transferred $1,100 million to the USMS 
Office of the Federal Detention Trnstee (OFDT) for necessary expenses related to United States 
prisoners in the custody of the USMS. The Continuing Appropriations Act, 2016 (P.L. 114-53) 
provided the authority for the AFF to transfer an additional $61.2 million to OFDT in FY 2016. 
These transfers were treated as expenditure transfers of the AFF. 

Also in FY 2016, the Bipartisan Budget Act of 2015 (P.L. 114-74), enacted in November 2015 
included a $746 million permanent rescission from the AFF, which was transferred to the U.S. 
Treasury in September 2016. 

Net Position: The AFF/SADF Net Position, or excess of assets over liabilities, is an indicator of its 
ability to support ongoing operations in the future. At the end of FY 2016, Net Position totaled 
$1,460.2 million versus $1,549.9 million at the end of FY 2015, a decrease of $89.7 million. Factors 
that consume resources and influence the AFF/SADF's net position include the short-term interest 
rates that affect revenue from investments in Government securities and the transfers of properties 
placed into official use. 

Combined Statements of Budgetary Resources 

Budgetary Resources: For FY 2016, the Budgetary Resources totaled $1,973.3 million compared 
with $3,743.9 million in FY 2015, a decrease of $1,770.6 million. The decrease is the result of the 
expenditure transfer in FY 2015 of $1,100 million to OFDT and decreased appropriations received in 
FY 2016 of $907 million primarily due to permanent and temporary rescissions. These factors also 
impact the categories discussed below. 
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Agency Outlays, Net: The net outlays totaled $1,213.7 million in FY 2016 versus $2,404.5 million in 
FY 201 5, a decrease of $1, 1 9 0. 8 million. The decrease is mainlythe result of the expenditure transfer 
in FY 2015 of $1,100 million to OFDT. 

Obligations: The new obligations and upward adjustments totaled $1,333.6 million in FY 2016 versus 
$2,727.4 million in FY 2015, a decrease of $1,393.8 million. T~ decrease is mainly the result of the 
transfer to OFDT discussed in the Agency Outlays, Net section above. 

Super Surplus: The last AFF Super Surplus declaration was made in FY 2012. Unexpended prior 
years' Super Surplus funds allocated to the AFP's participating agencies are reviewed annually and the 
authority is renewed for use by the recipient agency if sufficient cause is given. In FY 2015, $10 
thousand was transferred out to EOUSA, with disbursements of $7 thousand and $3 thousand was 
deobligated. In FY 2016, no unexpended Super Surplus authority was renewed. 

FY 2016 REPORT ON SELECTED RESULTS 

PERFORMANCE INFORMATION 

STRATEGIC GOAL 2: Prevent Crime, Protect the Rights of the American People, and Enforce 
Federal Law. 

This goal is supported by 100% of the AFF's Net Costs. 

There are no applicable AFP performance measures. No performance measures are indicated because 
the AFP's operations are performed by its participants. The AFP is considered to be an 
enabling/administrative activity where resources are spread across agencies in accordance with full 
program costing guidance. 

ANALYSIS OF SYSTEMS, CONTROLS AND LEGAL COMPLIANCE 

Federal Managers' Financial Integrity Act of 1982 

The Federal Managers' Financial Integrity Act of 1982 (FMFIA orlntegrity Act) provides the 
statutory basis for management's responsibility for and assessment of internal accounting and 
administrative controls. Such controls include program, operational, and administrative areas, as well 
as accounting and financial management. The Integrity Act requires Federal agencies to establish 
controls that reasonably ensure obligations and costs are in compliance with applicable law; funds, 
property, and other assets are safeguarded against waste, loss, unauthorized use, or misappropriation; 
and revenues and expenditures are properly recorded and accounted for to maintain accountability 
over the assets. The Integrity Act also requires agencies to annually assess and report on the internal 
controls that protect the integrity of Federal programs (FMFIA § 2) and whether financial management 
systems conform to related requirements (FMFIA § 4). 

Guidance for implementing the Integrity Act is provided through 0MB Circular A-123, 
Management's Responsibility for Enterprise Risk Management and Internal Control. In addition to 
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requiring Federal agencies to provide an assurance statement on the effectiveness of programmatic 
internal controls and conformance with financial system requirements, the Circular requires agencies 
to provide an assurance statement on the effectiveness of internal control over financial reporting. 

Internal Controls Program 

AFMS is responsible for maintaining internal accounting and administrative controls that are adequate 
to ensure that: (1) transactions are executed in accordance with applicable budgetary and financial 
laws and other requirements, consistent with the purposes authorized, and are recorded in accordance 
with Federal accounting standards; (2) assets are properly safeguarded to deter fraud, waste, and 
abuse; and (3) management information is adequately supported. AFMS, along with other AFP 
participants who use the Unified Financial Management System (UFMS), monitors financial 
transactions on an ongoing basis. AFMS also requires participants who enter AFF /SADF 
transactions into their own financial systems to provide reports of their financial transactions at least 
quarterly to update the AFF obligation status. 

FMFIA Assurance Statement 

In accordance with 0MB Circular A-123, AFMS conducted its annual assessment of the effectiveness 
of internal controls to support effective and efficient programmatic operations, reliable financial 
reporting, and compliance with applicable laws and regulations (FMFIA § 2). In addition, AFMS 
considered assessments made by the Department's 0MB Circular A-123 Senior Assessment Team, the 
Justice Management Division's (JMD's) Internal Review and Evaluations Office, and JMD's Quality 
Control and Compliance Group. 

Based on the results of these assessments, AFMS provided reasonable assurance that its internal 
controls met the objectives of FMFIA § 2, with the exception of the significant deficiency summarized 
below. AFMS assessed the effectiveness of internal controls over financial reporting and disclosed to 
the auditors all known deficiencies in their design or operation that were specific to the financial 
statements. During FY 2016 AFMS implemented corrective actions to mitigate those deficiencies. 
Based on those actions, AFMS provided reasonable assurance that internal control over financial 
reporting was effective. There have been no changes to internal control over financial reporting 
subsequent to September 30, 2016, or other factors that might significantly affect the effectiveness of 
internal control over financial reporting. AFMS also provided reasonable assurance that its financial 
management systems conformed to the financial systems requirements in FMFIA § 4. 

FMFIA Section 2 - Significant Deficiency 

The AFF /SADF determined that its internal controls over financial reporting were insufficient to 
detect a misclassification on the Consolidated Statement of Budgetary Resources for the period ended 
March 31, 2016. Internal controls were implemented in FY 2016 and corrected this deficiency in the 
third and fourth quarters' financial reports. Independent auditors also identified exceptions pertaining 
to transactions for aged property and nonexchange revenue. These represented increases over the 
exception rates noted by the independent auditors in FY 2015. Corrective actions include increased 
focus and oversight of these areas. 
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FMFIA Section 4- Material Nonconformances 

For FY 2016, the AFF/SADF reported no material nonconformances of its financial-mixed IT system 
CATS. In FY 2016, the DOJ did not identify any systems noncomformances required to be reported 
under FMFIA Section 4. The AFF/SADF relies upon the Department's UFMS managers in JMD for 
Section 4 compliance on the Department's financial system ofrecord. 

Federal Financial Management Improvement Act of 1996 

The Federal Financial Management Improvement Act of 1996 (FFMIA) was designed to advance 
Federal financial management by ensuring that Federal financial management systems provide 
accurate, reliable, and timely financial management information to the government's managers. 
Compliance with the FFMIA provides the basis for the continuing use of reliable financial 
management information by program managers, as well as the President, Congress, and the public. 
The FFMIA requires agencies to have financial management systems that substantially comply with 
Federal financial management system requirements, applicable Federal accounting standards, and the 
application of the U.S. Government Standard General Ledger (USSGL) at the transaction level. 
FFMIA also requires independent auditors to report on agency compliance with the three requirements 
in the financial statement audit report. The Federal Information Security Management Act (FISMA) 
states that to be substantially compliant with FFMIA, there are to be no significant deficiencies in 
information security policies, procedures or practices. 

FFMIA Compliance Determination 

We have assessed the AFF/SADF's financial management systems to determine whether they comply 
substantially with Federal financial management systems requirements, applicable Federal accounting 
standards, and application of the USSGL at the transaction level. Our assessment was based on 
guidance issued by 0MB Circular A-123, Appendix D. The AFF/SADF's financial management 
systems complied substantially with Federal financial management systems requirements, applicable 
Federal accounting standards, and application of the USSGL at the transaction level as of 
September 30, 2016. 

IMPROPER PAYMENTS INFORMATION ACT OF 2002, AS AMENDED 

In accordance with 0MB Circular A-123, Appendix C, Requirements for Effective Estimation and 
Remediation of Improper Payments, and the Departmental guidance for implementing the Improper 
Payments Information Act of 2002 (IPIA ), as amended, the Department implemented a top-down 
approach to assess the risk of significant improper payments across all five of the Department's 
mission-aligned programs, and to identify and recapture improper payments through a payment 
recapture audit program. This approach promotes consistency across the Department and enhances 
internal control related to preventing, detecting, and recovering improper payments. Because of the 
0MB requirement to assess risk and report payment recapture audit activities by agency programs, the 
results of the Department's risk assessment and recapture activities are reported at the Department
level only. 

In accordance with the Departmental approach for implementing IPIA, as amended, the AFF/SADF 
assessed its activities for susceptibility to significant improper payments and conducted its payment 
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recapture audit program. AFMS reported the results of both the risk assessment and payment recapture 
audit activities to the Department for the Department-level reporting in the FY 2016 Agency Financial 
Report. 

POSSIBLE FUTURE EFFECTS OF EXISTING EVENTS AND CONDITIONS 

FY 2016 Budget Position 

The Bipartisan Budget Act of 2015 (P.L. 114-74) enacted in November 2015 included a $746 million 
permanent rescission from the AFF. The Consolidated Appropriation Act of 2016, signed into law on 
December 18, 2015, included an additional $606.4 million temporary rescission in the FY 2016 AFF 
budget. Consequently, the AFF needed to absorb a $1 .4 billion decrease in budgetary resources during 
FY 2016 and the Department immediately deferred the obligation and disbursement of equitable 
sharing payments to the AFP's state, local, and tribal partners. By deferring equitable sharing 
temporarily, the Department preserved its ability to resume equitable sharing payments once the 
AFF's financial position improved. On March 28, 2016, the Department announced the resumption of 
equitable sharing payments to state, local and tribal law enforcement agencies. 

LIMITATIONS OF THE FINANCIAL STATEMENTS 

• The financial statements have been prepared to report the financial position and results of 
operations of the AFF/SADF, pursuant to the requirements of 31 U.S.C. § 3515(b). 

• While the statements have been prepared from the books and records of the AFF/SADF in 
accordance with U.S. generally accepted accounting principles for Federal entities and the 
formats prescribed by 0MB, the statements are in addition to the financial reports used to 
monitor and control budgetary resources, which are prepared from the same books and records. 

• The statements should be read with the realization that they are for a component of the U.S. 
Government, a sovereign entity. 
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KPMG LLP 
Suite 12000 
1801 KStreet, NW 
Washington, DC 20006 

Independent Auditors' Report on the Financial Statements 

Inspector General 
U.S. Department of Justice 

Chief Financial Officer 
Assets Forfeiture Fund and Seized Asset Deposit Fund 
U.S. Department of Justice 

We have audited the accompanying consolidated financial statements of the U.S. Department of Justice 
Assets Forfeiture Fund (AFF) and Seized Asset Deposit Fund (SADF), which comprise the consolidated 
balance sheets as of September 30, 2016 and 2015, and the related consolidated statements of net cost and 
changes in net position, and the combined statements of budgetary resources for the years then ended; and 
the related notes to the consolidated financial statements. 

Management's Responsibility for the Financial Statements 

Management is responsible for the preparation and fair presentation of these consolidated financial 
statements in accordance with U.S. generally accepted accounting principles; this includes the design, 
implementation, and maintenance of internal control relevant to the preparation and fair presentation of the 
consolidated financial statements that are free from material misstatement, whether due to fraud or error. 

AuditorS' Responsibility 

Our responsibility is to express an opinion on these consolidated financial statements based on our audits. 
We conducted our audits in accordance with auditing standards generally accepted in the United States of 
America, in accordance with the standards applicable to financial audits contained in Government Auditing 
Standards issued by the Comptroller General of the United States, and in accordance with Office of 
Management and Budget (0MB) Bulletin No. 15-02, Audit Requirements for Federal Financial 
Statements. Those standards and 0MB Bulletin No. 15-02 require that we plan and perform the audit to 
obtain reasonable assurance about whether the consolidated financial statements are free from material 
misstatement. 

An audit involves performing procedures to obtain audit evidence about the amounts and disclosures in the 
consolidated financial statements. The procedures selected depend on the auditors' judgment, including the 
assessment of the risks of material misstatement of the consolidated financial statements, whether due to 
fraud or error. In making those risk assessments, the auditor considers internal control relevant to the 
entity's preparation and fair presentation of the consolidated financial statements in order to design audit 
procedures that are appropriate in the circumstances, but not for the purpose of expressing an opinion on 
the effectiveness of the entity's internal control. Accordingly, we express no such opinion. An audit also 
includes evaluating the appropriateness of accounting policies used and the reasonableness of significant 
accounting estimates made by management, as well as evaluating the overall presentation of the 
consolidated financial statements. 
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We believe that the audit evidence we have obtained is sufficient and appropriate to provide a basis for our 
audit opinion. 

Opinion on the Financial Statements 

In our opinion, the consolidated financial statements referred to above present fairly, in all material 
respects, the financial position of the U.S. Department of Justice Assets Forfeiture Fund and Seized Asset 
Deposit Fund as of September 30, 2016 and 2015, and its net costs, changes in net position, and budgetary 
resources for the years then ended in accordance with U.S. generally accepted accounting principles. 

Other Matters 

Required Supplementary Information 

U.S. generally accepted accounting principles require that the information in the Management's Discussion 
and Analysis section be presented to supplement the basic consolidated financial statements. Such 
information, although not a part of the basic consolidated financial statements, is required by the Federal 
Accounting Standards Advisory Board who considers it to be an essential part of financial reporting for 
placing the basic consolidated financial statements in an appropriate operational, economic, or historical 
context. We have applied certain limited procedures to the required supplementary information in 
accordance with auditing standards generally accepted in the United States of America, which consisted of 
inquiries of management about the methods of preparing the information and comparing the information 
for consistency with management's responses to our inquiries, the basic consolidated financial statements, 
and other knowledge we obtained during our audits of the basic consolidated financial statements. We do 
not express an opinion or provide any assurance on the information because the limited procedures do not 
provide us with sufficient evidence to express an opinion or provide any assurance. 

Other Information 

Our audits were conducted for the purpose of forming an opinion on the basic consolidated financial 
statements as a whole. The Combined Schedules of Spending and Appendix are presented for purposes of 
additional analysis and are not a required part of the basic consolidated financial statements. Such 
information has not been subjected to the auditing procedures applied in the audits of the basic consolidated 
financial statements, and accordingly, we do not express an opinion or provide any assurance onit. 
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Other Reporting Required by Government Auditing Standards 

In accordance with Government Auditing Standards, we have also issued our report dated November 4, 
2016 on our consideration of the AFF /SADF' s internal control over financial reporting and our report dated 
November 9, 2016 on our tests of its compliance with certain provisions oflaws, regulations, contracts, and 
other matters. The purpose of those reports is to describe the scope of our testing of internal control over 
financial reporting and compliance and the result of that testing, and not to provide an opinion on the 
internal control over financial reporting or on compliance. Those reports are an integral part of an audit 
performed in accordance with Government Auditing Standards in considering the AFF /SADF 's internal 
control over financial reporting and compliance. 

Washington, D. C. 
November 9, 2016 
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KPMG LLP 
Suite 12000 
1801 KStreet, NW 
Washington, DC 20006 

Independent Auditors' Report on Internal Control over Financial Reporting Based on an Audit of 
Financial Statements Performed in Accordance with Government Auditing Standards 

Inspector General 
U.S. Department of Justice 

Chief Financial Officer 
Assets Forfeiture Fund and Seized Asset Deposit Fund 
U.S. Department of Justice 

We have audited, in accordance with auditing standards generally accepted in the United States of Americ& 
the standards applicable to financial audits contained in Government Auditing Standards issued by the 
Comptroller General of the United States, and Office of Management and Budget (0MB) Bulletin No. 15-
02, Audit Requirements for Federal Financial Statements, the consolidated financial statements of the U.S. 
Department of Justice Assets Forfeiture Fund (AFF) and Seized Asset Deposit Fund (SADF), which 
comprise the consolidated balance sheets as of September 30, 2016 and 2015, and the related consolidated 
statements of net cost and changes in net position, and combined statements of budgetary resources for the 
years then ended, and the related notes to the consolidated financial statements, and have issued our report 
thereon dated November 9, 2016. 

Internal Control over Financial Reporting 

In planning and performing our audit of the consolidated financial statements as of and for the year ended 
September 30, 2016, we considered the AFF/SADF's internal control over financial reporting (internal 
control) to determine the audit procedures that are appropriate in the circumstances for the purpose of 
expressing our opinion on the consolidated financial statements, but not for the purpose of expressing an 
opinion on the effectiveness of the AFF /SADF s internal control. Accordingly, we do not express an opinion 
on the effectiveness of the AFF /SADF 's internal control. We did not test all internal controls relevant to 
operating objectives as broadly defined by the Federal Managers' Financial Integrity Act of 1982 

A deficiency in internal control exists when the design or operation of a control does not allow management 
or employees, in the normal course of performing their assigned functions, to prevent, or detect and correct, 
misstatements on a timely basis. A material weakness is a deficiency, or a combination of deficiencies, in 
internal control, such that there is a reasonable possibility that a material misstatement of the entity's financial 
statements will not be prevented, or detected and corrected, on a timely basis. A significant deficiency is a 
deficiency, or a combination of deficiencies, in internal control that is less severe than a material weakness, 
yet important enough to merit attention by those charged with governance. 

Our consideration of internal control was for the limited purpose described in the first paragraph of this 
section and was not designed to identify all deficiencies in internal control that might be material weaknesses 
or significant deficiencies and therefore, material weaknesses or significant deficiencies may exist that have 
not been identified. Given these limitations, during our audit we did not identify any deficiencies in internal 
control that we consider to be material weaknesses. Vt did identify a deficiency in internal control, described 
in Exhibit I, which we consider to be a significant deficiency. 

KPMG LLP is a Delaware limited liability partnership, 
the U.S. member firm of KPMG International Cooperative 
("KPMG International"), a Swiss entity. 
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Exhibit II presents the status of the prior year's finding and recommendations. 

AFF/SADF's Response to Findings 

The AFF /SADF' s response to the significant deficiency identified in our audit and described in Exhibit I was 
not subjected to the auditing procedures applied in the audit of the consolidated financial statements and, 
accordingly, we express no opinion on the response. 

Purpose of this Report 

The purpose of this report is solely to describe the scope of our testing of internal control and the result of 
that testing, and not to provide an opinion on the effectiveness of the AFF /SADF' s internal control. This 
report is an integral part of an audit performed in accordance with Government Auditing Standards in 
considering the AFF/SADF's internal control. Accordingly, this communication is not suitable for any other 
purpose. 

Washington, D. C. 
November 9, 2016 
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EXHIBIT I 

Significant Deficiency 

This section contains our discussion of the significant deficiency that we identified in internal control over 
financial reporting. 

Improvements Needed in Controls over Budgetary Information Presented in Financial Statements 
and Completeness and Accuracy of Donation and Forfeiture Revenue. 

In fiscal year (FY) 2016, the Justice Management Division's Asset Forfeiture Management Staff (AFMS) 
and federal agencies participating in the Department of Justice's (DOJ's) Assets Forfeiture Program (AFP) 
completed corrective actions to address certain previously-identified control deficiencies. However, based 
on our current year testing, we determined that deficiencies continued to exist in the internal controls over 
financial reporting. Collectively, these deficiencies indicate that improvements are still needed to ensure the 
accuracy of financial reporting. Specifically, improvements are needed in the financial reporting process to 
include reconciling and researching differences in budgetary information reported in the financial statements. 
Additionally, AFMS and federal agencies participating in the AFP continue to have weaknesses in gathering 
and evaluating the supporting judicial information prior to recognizing revenue and evaluating adjustments 
to revenue accounts. Cash property assets are recognized as revenue at the time a forfeiture decision is signed 
conveying ownership of the asset to the government. 

Presentation and Ad;ustments to Budgetary Information in the Financial Statements 

During our FY 2016 audit, \\e determined that certain portions of the unobligated balance were misclassified 
between apportioned and unapportioned on the Statement of Budgetary Resources (SBR) in the March 31, 
2016 Financial Statement Package, which was generated for internal purposes. Specifically, we noted that 
Unobligated Balance, End of Period - Apportioned was understated by $616.7 million and Unobligated 
Balance, End of Period- Unapportioned was overstated by $616.7 million. 

This presentation error was not detected and corrected because the reconciliation of the SBR to the Report 
on Budget Execution and Budgetary Resources (SF-133) did not contain the correct balances from the SBR 
for Unobligated Balance, End of Period - Apportioned and Unobligated Balance, End of Period -
Unapportioned. Furthermore, the reconciliation was not reviewed before the second quarter Financial 
Statement Package was certified. We did note that the elements of unobligated balance were properly 
presented in the SF-133 that was submitted to the Office of Management and Budget as of March 31, 2016. 

In addition, we noted that Distributed Offsetting Receipts reported in the SBR as of September 30, 2016 were 
overstated by $22.1 million. This occurred because AFMS and Finance Staff incorrectly included certain 
nonexchange revenue related to the amortization of investment discounts in the Distributed Offsetting 
Receipts line item. Furthermore, AFMS and Finance Staff did not have a process in place to reconcile receipt 
accounts included in Distributed Offsetting Receipts reported in the SBR to the U.S. Department of the 
Treasury's Agency Standard Report Module in the Central Accounting Reporting System (CARS). This error 
was subsequently corrected as of September 30, 2016. 
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EXHIBIT I 

The Government Accountability Office's (GAO) Standards for Internal Control in the Federal Government, 
states that 'Management should design control activities to achieve objectives and respond to risk's It further 
states that " ... Management may design a variety of transaction control activities for operational processes, 
which may include verifications, reconciliations, authorizations and approvals, physical control activities, 
and supervisory control activities." 

0MB Circular No. A-136 - Financial Reporting Requirements, section II.4.6.8 states: 

Distributed Offsetting Receipts. Offsetting receipts are collections that are credited to general 
fund, special fund or trust fund receipt accounts and that offset gross outlays .... The Quarterly 
Distributed Offsetting Receipts by Department Report can be accessed through the Agency 
Standard Report Module in the Central Accounting Reporting System. Agencies should 
include in the SBR, the receipt accounts in this report classified as: 

• Proprietary Receipts from the Public; 

• Intrabudgetary Receipts Deducted by Agencies; and 

• Offsetting Governmental Receipts. 

Incomplete and Inaccurate Information in the Consolidated Assets Tracking System (CATS) Impacting 
Revenue Cut-off and Recognition 

During our testing over a sample of 208 cash and property revenue items, we identified 19 items totaling 
$5.3 million that were forfeited in a prior fiscal year but were incorrectly recorded as revenue in FY 2016 
because of incomplete or inaccurate information in CA TS. As a result of these errors, we performed further 
analyses over the revenue population and determined that the projected misstatement caused by these and 
similar entries was a $12.1 million overstatement of current year revenue and an understatement of prior year 
revenue for the same amount. From the same revenue sample, we also determined that forfeiture decisions 
for three items were not entered into CA TS until the quarter after the final forfeiture was approved. 

We also tested a sample of 20 aged forfeited property items in which we identified 4 forfeited property items 
totaling $90 thousand that were either disposed or transferred to official use property but the records were 
not updated in CA TS or the CA TS asset value did not agree to the valuation support. Furthermore, we tested 
189 current year forfeited property items in which we identified 8 items totaling $11.0 million that were not 
updated in CA TS or the CA TS asset value did not agree to the valuation support. We projected these errors 
to the sampled populations of aged and current year forfeited property, which resulted in a combined 
projected overstatement of $13.3 million in deferred revenue. AFMS subsequently corrected $9.7 million of 
the identified errors as of September 30, 2016. 

In addition, we noted that AFMS incorrectly recorded an adjusting journal entry as of September 30, 20 16 
that reversed $17.2 million ofrevenue. The revenue was properly recognized earlier in the year when a U.S. 
Attorney's Office correctly entered a forfeiture decision for a seized cash asset into CATS but they 
subsequently removed it from the system in error at the end of the fiscal year. As a result of the forfeiture 
decision removal from CA TS, the asset custodian scheduled a transfer to move the cash from the AFF back 
to the SADF, and prompted AFMS to record an adjusting journal entry to reverse the revenue. However , 
AFMS did not obtain sufficient documentation to support that the entry was appropriate. This error initially 
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EXHIBIT I 

caused revenue to be understated by $17.2 million but was corrected in the September 30, 2016 financial 
statements. 

The above issues were primarily caused by the inconsistent application of Executive Office for United States 
Attorneys (EOUSA) guidelines and a lack of formal policies and procedures for the participating agencies 
related to the accounting treatment of forfeiture decisions that may be subject to claims, petitions, and 
appeals. As a result, U.S. Attorneys applied their individual judgment regarding the entry or removal of 
forfeiture decisions in CA TS, which impacted the recognition of revenue. Furthermore, participating 
agencies inconsistently applied policies and procedures in place over the valuation and recording of assets in 
CATS. 

Statement of Federal Financial Accounting Standards (SFFAS) No. 7, Accounting/or Revenue and Other 
Financing Sources and Concepts for Reconciling Budgetary and Financial Accounting, states that 
"Nonexchange revenues are inflows of resources that the Government demands or receives by donation. 
Such revenue should be recognized when a specifically identifiable, legally enforceable claim to resources 
arises, to the extent that collection is probable (more likely than not) and the amount is reasonably estimable." 

Specifically, as it relates to forfeiture revenue, SFF AS No. 7 states that "The timing ofrevenue recognition 
depends on how the property is forfeited and the nature of the property .... In the case of property acquired 
through forfeiture proceedings, the timing of recognition depends on the nature and disposition of the 
property. For monetary instruments, the revenue is recognized at the time of obtaining forfeiture judgment; 
for property that is sold, at the time of sale; and for property that is held for internal use or transferred to 
another Federal agency, at the time of obtaining approval to use the property internally or transfer it." 

SFF AS No. 3, Accounting for Inventory and Related Propert y, states that "The market value of seized 
property other than monetary instruments is to be disclosed in the notes to the financial statements. Seized 
monetary instruments are recognized as assets with an offsetting liability. This treatment was provided to 
foster a higher level of control over seized monetary instruments. Forfeited property is recognized as an asset 
upon forfeiture and valued at market value less any liens. Revenue recognition is deferred until sale except 
for monetary instruments." 

GAO's Standards for Internal Control in the Federal Government(the Standards) requires that transactions 
be promptly recorded to maintain their relevance and value to management in controlling operations and 
making decisions. This applies to the entire process or life cycle of a transaction or event from the initiation 
and authorization through its final classification in summary records. 

The Standards also states, "Management designs control activities in response to the entity's objectives and 
risks to achieve an effective internal control system. Control activities are the policies, procedures, 
techniques, and mechanisms that enforce management's directives to achieve the entity's objectives and 
address related risks. As part of the control environment component, management defines responsibilities, 
assigns them to key roles, and delegates authority to achieve the entity's objectives. As part of the risk 
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EXHIBIT I 

assessment component, management identifies the risks related to the entity and its objectives, including its 
service organizations; the entity's risk tolerance; and risk responses. Management designs control activities 
to fulfill defined responsibilities and address identified risk responses." 

RECOMMENDATIONS: 

We recommend that the Justice Management Division: 

1. Implement more effective procedures over review of the Annual Financial Statements to supplement 
higher-level management reviews over the Trial Balance and financial statements, to include reconciling 
and researching differences in budgetary information. (Updated) 

Management Response: 

The Justice Management Division's (JMD's) AFMS, Budget Staff, and Finance Staff concur with this 
recommendation. AFMS and the Finance Staff have already implemented and tested new reconciliation 
procedures into the financial statement preparation process that proved effective when preparing the 3rd 

and 4th quarter Financial Statements Packages. In addition, AFMS and the Finance Staff have 
implemented weekly face-to-face meetings between all staff involved in the financial statement 
preparation process. These meetings have already resulted in self-identification of differences in 
budgetary information that are then resolved prior to financial reporting. 

2. Work with all participating agencies to develop and implement formal policies and control procedures 
to ensure forfeiture decisions are accurately reflected and updated in CA TS in a timely manner, which 
should include specific policies and procedures for the appropriate accounting treatment of forfeiture 
orders that are subsequently reversed or appealed. (Updated) 

Management Response: 

AFMS concurs with this recommendation. In the past 9 months, the AFMS Director personally addressed 
this issue at 3 quarterly working groups attended by 75 to 100 forfeiture prosecutors, agents, and program 
managers from all 13 participating agencies. As part of the FY 2017 budget allocation process, the AFMS 
approved a number of senior program management positions within the EOUSA and each of the 
investigative agencies that are designed to help improve administrative oversight, internal controls, 
enterprise risk management, and operational policy functions. These positions will be responsible for 
improving transparency around what we seize and forfeit, as well as how and why we seize and forfeit 
those assets. 
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3. Continue to reinforce with the EOUSA's and U.S. Attorneys' offices the importance of timely reporting 
of the forfeiture decision to ensure that data in the property and financial management systems are 
updated in a timely manner as changes in status occur. (Updated) 

Management Response: 

AFMS concurs with the recommendation. The AFMS Director personally briefed approximately 164 
Assistant United States Attorneys representing all 94 Districts about the importance of timely recording 
of forfeiture decisions. In addition, AFMS prepared and distributed a 1-page handout, outlining the 
forfeiture case-related events that must be recorded into CA TS, including the associated CA TS fields 
that needed to be updated and the supporting documents that needed to be uploaded. He also briefed the 
importance of this issue directly to the Attorney General's Advisory Committee, comprised of the United 
States Attorneys from roughly a dozen and half of the districts representing the largest portion of asset 
forfeiture-related cases. 

4. Continue to reinforce procedures among investigative agencies to ensure that data in CATS is recorded 
in a timely manner as changes in status and valuations occur. (New) 

Management Response: 

AFMS concurs with the recommendation. AFMS is regularly engaging with these investigative agencies 
about the importance of this issue during quarterly working group meetings and formal training events. 
As noted in the response to Recommendation 2, the newly-authorized government program management 
positions are an additional step in ensuring accountability in this area. 

5. Develop and implement procedures to reconcile quarterly Distributed Offsetting Receipts to the Agency 
Standard Report Module in CARS. (New) 

Management Response: 

JMD's AFMS and Finance Staff concur with this recommendation. All personnel responsible for 
preparing the AFF /SADF financial statements implemented procedures to properly report Distributed 
Offsetting Receipts in the final FY 2016 Financial Statement Package. The AFMS and the Finance Staff 
will update the process for preparing the financial statements to include reconciling and reporting 
Distributed Offsetting Receipts in accordance with the Agency Standard Report Module in CARS. 
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EXHIBIT II 

STATUS OF PRIOR YEAR'S FltoNG AN) RECOM MB-OATIONS 

As required by Government Auditing Standards issued by the Comptroller General of the United States, we 
have evaluated whether AFF /SADF has taken appropriate corrective action to address the finding and 
recommendations from the prior year's financial statements audits th at could have a material effect on the 
financial statements or other financial data significant to the audit objectives. The following table provides 
the Office of the Inspector General report number where the deficiency was reported, our recommendation 
for improvement, and the status of the previously identified material weakness and recommendations as of 
the end of FY 2016. 

Report 
Material 

Recommendations Status Weakness 
Annual Improvements Recommendation No. 1: Implement more In Process 
Financial Needed in effective procedures over review of the Annual (Updated by 
Statements Controls over Financial Statements and related journal entries Current Year 
Fiscal Year Budgetary to supplement existing higher-level management Recommendation 
2015 Report Information reviews over the Trial Balance and financial No. 1) 
No. 16-04 Presented in statements, to include reconciling and 

Financial researching differences in budgetary 
Statements and information. 
Completeness Recommendation No. 2: Improve Completed 

and Accuracy of communication between budget and accounting 
Donation and staff to facilitate appropriate treatment of events 

Forfeiture impacting budgetary information. 
Revenue Recommendation No. 3: Work with In Process 

participating agencies to develop clear policies (Updated by 
and procedures for entering judicial information Current Year 
in CA TS that more clearly address situations Recommendation 
when attorneys have been using judgment to No. 3) 
assess and enter information in CA TS. 
Recommendation No. 4: Work with In Process 
participating agencies to develop and implement (Updated by 
effective controls to ensure that all relevant Current Year 
judicial claim information is accurately and Recommendation 
timely entered and updated in CATS. No. 2) 

Recommendation No. 5: Implement procedures Completed 
to analyze and correct, when necessary, 
differences identified by analytical and review 
procedures. 
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KPMG LLP 
Suite 12000 
1801 KStreet, NW 
Washington, DC 20006 

Independent Auditors' Report on Compliance and Other Matters Based on an Audit of Financial 
Statements Performed in Accordance with Government Auditing Standards 

Inspector General 
U.S. Department of Justice 

Chief Financial Officer 
Assets Forfeiture Fund and Seized Asset Deposit Fund 
U.S. Department of Justice: 

We have audited, in accordance with auditing standards generally accepted in the United States of 
America, the standards applicable to financial audits contained in Government Auditing Standards issued 
by the Comptroller General of the United States, and Office of Management and Budget (0MB) Bulletin 
No. 15-02, Audit Requirements for Federal Financial Statements , the consolidated financial statements of 
the U.S. Department of Justice Assets Forfeiture Fund (AFF) and Seized Asset Deposit Fund (SADF) 
which comprise the consolidated balance sheets as of September 30, 2016 and 2015, and the related 
consolidated statements of net cost and changes in net position, and the combined statements of budgetary 
resources for the years then ended, and the related notes to the consolidated financial statements, and have 
issued our report thereon dated November 9, 2016. 

Compliance and Other Matters 

As part of obtaining reasonable assurance about whether the AFF/SADF's consolidated financial 
statements are free from material misstatement, we performed tests of its compliance with certain 
provisions of laws, regulations, and contracts, noncompliance with which could have a direct and material 
effect on the determination of financial statement amounts. However, providing an opinion on compliance 
with those provisions was not an objective of our audit, and accordingly, we do not express such an 
opinion. The results of our tests disclosed no instances that are required to be reported under Government 
Auditing Standards or 0MB Bulletin No. 15-02. 

We also performed tests of its compliance with certain provisions referred to in Section 803(a) of the 
Federal Financial Management Improvement Act of 1996 (FFMIA). Providing an opinion on compliance 
with FFMIA was not an objective of our audit, and accordingly, we do not express such an opinion. The 
results of our tests of FFMIA disclosed no instances in which the AFF/SADF's financial management 
systems did not substantially comply with the (1) Federal financial management systems requirements, (2) 
applicable Federal accounting standards, and (3) application of the United States Government Standard 
General Ledger at the transaction level. 

f<fll\V3 LLP 1s a Delaware limited and the U membi;r 
r1rm or the KPMCi netwmk ol ortll1ated with 
KflMG lnt(~mat1nnal Cnnpftmt1w=t ( lntemat1nnal '). iJ Sw1~.:-. ttnt1ty 
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Purpose of this Report 

The purpose of this report is solely to describe the scope of our testing of compliance and the result of that 
testing, and not to provide an opinion on the AFF /SADF' s compliance. This report is an integral part of an 
audit performed in accordance with Government Auditing Standards in considering the AFF/SADF' s 
compliance. Accordingly, this communication is not suitable for any other purpose. 

Washington, D. C. 
November 9, 2016 
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U.S. DEPARll\ENT OF JUSTO 

Assets Forfeiture Fwd and Seized Asset Deposit Fwd 

Prin c ipa I Finan c ia I StattnEnts and Re I ate d Notes 
See Independent Auditors' Report on Financial Statements 
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U.S. Department of Justice 
Assets Forfeiture Fund and Seized Asset Deposit Fund 

Consolidated Balance Sheets 
As of September 30, 2016 and 2015 

Dollars in Thousands 2016 2015 

ASSETS (Note 2) 

Intragovernmental 
Fund Balance with U.S. Treasury (Note 3) $ 115,389 $ 153,034 
Investments, Net (Note 5) 7,233,684 7,404,322 
Accounts Receivable, Net (Note 6) 3,141 3,194 
Other Assets (Note 9) 88 89 

Total Intragovemmental 7,352,302 7,560,639 

Cash and Other Monetary Assets (Note 4) 155,871 1,041,590 
Accounts Receivable, Net (Note 6) 1,732 
Forfeited Property, Net (Note 7) 110,138 132,420 
General Prope1iy, Plant and Equipment, Net (Note 8) 556 752 
Other Assets (Note 9) 38 

Total Assets $ 7,620,637 $ 8,735,401 

LIABILITIES (Note 10) 

Intragovernmental 
Accounts Payable $ 164,377 $ 128,284 
Other Liabilities (Note 12) 278 197 

Total Intragovemmental 164,655 128,481 

Accounts Payable 4,665,588 4,699,405 
Accrued Payroll and Benefits 1,158 1,006 
Accrued Annual and Compensatory Leave Liabilities 1,650 1,900 
Deferred Revenue 110,138 132,420 
Seized Cash and Monetary Instruments (Note 11) 1,217,222 2,222,270 

Total Liabilities $ 6,160,411 $ 7,185,482 

Contingent Liabilities (Note 13) 

NET POSITION 

Cumulative Results of Operations - Funds from Dedicated Collections (Note 14) $ 1,460,226 $ 1,549,919 

Total Net Position $ 1,460,226 $ 1,549,919 

Total Liabilities and Net Position $ 7,620,637 $ 8,735,401 

The accompanying notes are an integral part of these fmancial statements. 
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Dollars in Thousands 

Intra-
FY governmental 

Goal2 2016 $ 619,482 

2015 $ 578,656 

Total 2016 $ 619,482 

2015 $ 578,656 

U.S. Department of Justice 

Assets Forfeiture Fund and Seized Asset Deposit Fund 

Consolidated Statements of Net Cost 

For the Fiscal Years Ended September 30, 2016 and 2015 

Gross Costs Less: Earned Revenues 

With the Intra- With the 
Public Total governmental Public 

$ 596,464 $ 1,215,946 $ 14,877 $ $ 

$ 972,758 $ 1,551,414 $ 14,557 $ $ 

$ 596,464 $ 1,215,946 $ 14,877 $ $ 

$ 972,758 $ 1,551,414 $ 14,557 $ $ 

Goal 2: Prevent Crime, Protect the Rights of the American People, and Enforce Federal Law 

The accompanying notes are an integral pmi of these financial statements. 
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Net Cost of 
Operations 

Total (Note 15) 

14,877 $ 1,201,069 

14,557 $ 1,536,857 

14,877 $ 1,201,069 

14,557 $ 1,536,857 
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U.S. Department of Justice 
Assets Forfeiture Fund and Seized Asset Deposit Fund 

Consolidated Statements of Changes in Net Position 
For the Fiscal Years Ended September 30, 2016 and 2015 

Dollars in Thousands 2016 2015 

Funds from Funds from 
Dedicated Dedicated 

Collections Collections 
Cumulative Results of Operations 

Beginning Balances $ 1,549,919 $ 2,560,848 

Budgetary Financing Sources 
Nonexchange Revenues (Note 19) 34,336 6,610 
Donations and Forfeitures of Cash and Cash Equivalents (Note 20) 1,686,050 1,285,294 
Transfers-In/Out Without Reimbursement (Note 18) (807,200) (1,100,014) 

Other Financing Sources 
Donations and Forfeitures of Property (Note 20) 200,868 337,357 
Transfers-In/Out Without Reimbursement (Note 18) (4,209) (4,890) 
Imputed Financing from Costs Absorbed by Others (Note 16) 1,531 1,571 

Total Financing Sources 1,111,376 525,928 

Net Cost of Operations (1,201,069) (1,536,857) 

Net Change (89,693) (1,010,929) 

Cumulative Results of Operations $ 1,460,226 $ 1,549,919 

Net Position $ 1:460:226 $ 1:549:919 

The accompanying notes are an integral part of these financial statements. 
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U.S. Department of Justice 

Assets Forfeiture Fund and Seized Asset Deposit Fund 

Combined Statements of Budgetary Resources 

For the Fiscal Years Ended September 30, 2016 and 2015 

Dollars in Thousands 2016 2015 

Budgetary Resources: 
Unobligated Balance, Brought Forward, October 1 $ 1,016,485 $ 1,915,572 

Recoveries of Prior Year Unpaid Obligations 104,138 69,845 

Other Changes in Unobligated Balance 1,528 2,826 

Unobligated Balance from Prior Year Budget Authority, Net 1,122,151 1,988,243 

Appropriations (discretionary and mandatory) 835,348 1,742,356 

Spending Authority from Offsetting Collections (discretionary and mandatory) 15,788 13,292 

Total Budgetary Resources $ 1,973,287 $ 3,743,891 

Status of Budgetary Resources: 
New Obligations and Upward Adjustments (Total) (Note 17) $ 1,333,585 $ 2,727,406 

Unobligated Balance, End of Year: 

Apportioned, Unexpired Accounts 624,216 796,822 

Unapportioned - Unexpired Accounts 15,486 219,663 

Unexpired Unobligated Balance, End of Year 639,702 1,016,485 

UnobligatedBalance - End of Year (Total) 639,702 1,016,485 

Total Status of Budgetary Resources: $ 1,973,287 $ 3,743,891 

Change in Obligated Balance: 
Unpaid Obligations: 

Unpaid Obligations, Brought Forward, October 1 $ 5,037,587 $ 4,813,200 

New Obligations and Upward Adjustments (Total) 1,333,585 2,727,406 

Outlays, Gross (-) (1,242,354) (2,433,174) 

Recoveries of Prior Year Unpaid Obligations (-) (104,138) (69,845) 

Unpaid Obligations, End of Year 5,024,680 5,037,587 

Uncollected Payments: 

Uncollected Payments from Federal Sources, Brought Forward, October 1 (-) (5,576) (11,503) 

Change in Uncollected Customer Payments from Federal Source (856) 5,927 

Uncollected Customer Payments from Federal Sources, End of Year(-) (6,432) (5,576) 

Memorandum (non-add) Entries: 

Obligated Balance, Start of Year $ 5,032,011 $ 4,801,697 

Obligated Balance, End of Year $ 5,018,248 $ 5,032,011 

Budgetary Authority and Outlays, Net: 
Budgetary Authority, Gross (discretionary and mandatory) $ 851,136 $ 1,755,648 

Less: Actual Offsetting Collections ( discretionary and mandatory) 16,459 22,045 

Change in Uncollected Customer Payments from Federal Sources (856) 5,927 

(discretionary and mandatory) 

Recoveries of Prior Year Paid Obligations (discretionary and mandatory) 1,528 2,826 

Budget Authority, Net (discretionary and mandatory) $ 835,349 $ 1,742,356 

Outlays, Gross ( discretionary and mandatory $ 1,242,354 $ 2,433,174 

Less: Actual Offsetting Collections ( discretionary and mandatory) 16,459 22,045 

Outlays, Net (discretionary and mandatory) 1,225,895 2,411,129 

Less: Distributed Offsetting Receipts 12,220 6,610 

Agency Outlays, Net (discretionary and mandatory) $ 1,213,675 $ 2,404,519 

The accompanying notes are an integral part of these financial statements. 
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U.S. DEPARTMENT OF JUSTICE 

Assets Forfeiture Fund and Seized Asset Deposit Fund 

Notes to the Principal Financial Statements 
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FY 2016 
AFF/SADF Annual Financial Statements 

U.S. Department of Justice 
Notes to the Principal Financial Statements 

(Dollars in Thousands, Except as Noted) 

Note 1. Summary of Significant Accounting Policies 

A. Reporting Entity 

The Assets Forfeiture Fund (AFF) and Seized Asset Deposit Fund (SADF) together comprise a 
single financial reporting entity of the Department of Justice (DOJ or Department), herein after 
AFF/SADF. Property seized for forfeiture, and the transactions and Asset Forfeiture Program 
(AFP) activities of DOJ AFP components and other participating agencies as described more 
fully herein. 

The primary mission of the DOJ AFP is to maximize the effectiveness of forfeiture as a deterrent 
to crime. This is accomplished by means of depriving drug traffickers, racketeers, and other 
criminal syndicates of their ill-gotten proceeds and instrumentalities of their trade. Components 
responsible for administration and financial management of the AFP are charged with lawfully, 
effectively, and efficiently supporting law enforcement authorities in the application of specified 
forfeiture statutes. 

The AFF was created by the Comprehensive Crime Control Act of 1984 to be a repository of 
proceeds from forfeitures under any law enforced and administered by the DOJ. AFF and SADF 
are managed by the Asset Forfeiture Management Staff (AFMS), Justice Management Division 
(JMD). The SADF was created administratively by the Department to ensure control over monies 
seized by agencies participating in the Department's AFP. 

B. Basis of Presentation 

These financial statements have been prepared from the books and records of the AFF /SADF in 
accordance with United States generally accepted accounting principles issued by the Federal 
Accounting Standards Advisory Board (F ASAB) and presentation guidelines in the Office of 
Management and Budget (0MB) Circular No. A-136, Financial Reporting Requirements. These 
financial statements are different from the financial reports prepared pursuant to 0MB directives, 
which are used to monitor and control the use of the AFF/SADF budgetary resources. To ensure 
that the AFF/SADF financial statements are meaningful at the entity level and to enhance 
reporting consistency within the Department, Inventory and Related Property, Other Assets and 
Other Liabilities as defined by 0MB Circular No. A-136 have been disaggregated on the 
Consolidated Balance Sheets. These include Forfeited and Seized Property, Net; Accrued Payroll 
and Benefits; Accrued Annual and Compensatory Leave Liabilities; Deferred Revenue; and 
Seized Cash and Monetary Instruments. 

These notes are an integral part of the financial statements. 
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FY 2016 
AFF/SADF Annual Financial Statements 

U.S. Department of Justice 
Notes to the Principal Financial Statements 

(Dollars in Thousands, Except as Noted) 

C. Basis of Consolidation 

The consolidated/combined financial statements include the accounts of the AFF and SADF. All 
significant proprietary intra-entity transactions and balances have been eliminated in 
consolidation. The Statements of Budgetary Resources are combined statements for FYs 2016 
and 2015, and as such, intra-entity transactions have not been eliminated. 

D. Basis of Accounting 

Transactions are recorded on the accrual and budgetary bases of accounting. Under the accrual 
basis, revenues are recorded when earned and expenses are recorded when incurred, regardless of 
when cash is exchanged. Under the budgetary basis, however, funds availability is recorded 
based upon legal considerations and constraints. As a result, certain line items on the proprietary 
financial statements may not equal similar line items on the budgetary financial statements. 

E. Non-Entity Assets 

Non-entity assets consist of seized cash and investments of seized cash that are not available to 
fund the operations of the AFP. 

F. Fund Balance with U.S. Treasury, and Cash and Other Monetary Assets 

Generally, the U.S. Treasury processes cash receipts and disbursements for the AFF and SADF. 
The funds in the AFF, a special fund receipt account, are entity assets and are used to finance the 
operations of the AFP. Seized cash is deposited and accounted for in the SADF, a deposit fund, 
until a determination has been made as to its disposition. Iftitle passes to the U.S. Government, 
the forfeited cash is then transferred from the SADF to the AFF. The cash balance in the SADF 
is a non-entity asset and is not available to finance the AFP activities, but AFMS does have 
statutory authority for the investment of idle AFF and SADF cash. 

G. Investments 

The AFF and SADF are authorized by 28 U.S.C. § 524(c) to invest idle funds in excess of the 
AFP's immediate needs in U.S. Treasury Securities. Investments are short-term, non-marketable 
market-based Federal Debt securities issued by the Bureau of Fiscal Service (BFS) and purchased 
exclusively through the BFS's Division of Federal Investments. Investments are reported on the 
Consolidated Balance Sheet at their net value, the face value plus or minus any unamortized 
premium or discount. Premiums and discounts are amortized using the straight-line method over 
the life of the Treasury security. AFF and SADF intend to hold investments to maturity. 
Accordingly, no provision is made for unrealized gains or losses on these securities. 

These notes are an integral part of the financial statements. 
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FY 2016 
AFF/SADF Annual Financial Statements 

U.S. Department of Justice 
Notes to the Principal Financial Statements 

(Dollars in Thousands, Except as Noted) 

H. Accounts Receivable 

Intra-governmental accounts receivable consist of amounts due from the Treasury Executive 
Office for Asset Forfeiture for goods or services provided by the AFP. Receivables arising from 
services provided to the Treasury Executive Office for Asset Forfeiture are considered fully 
collectible. Therefore, no allowance for uncollectible accounts is established. 

Accounts receivable with the public consist of the proceeds of forfeited property sales not yet 
received. These accounts receivable are also considered fully collectible and there is no 
allowance for uncollectible accounts. 

I. General Property, Plant and Equipment 

The General Services Administration (GSA), which charges rent equivalent to the commercial 
rates for similar properties, provides a building on a reimbursable basis in which AFP operates. 
The Department does not recognize depreciation on buildings owned by the GSA. 

Below are the capitalization thresholds: 

Type of Property Thresholds 
Real Property $250 
Personal Property $50 

Internal Use Software $5,000 

Except for land, all general property, plant and equipment (PP&E) will be capitalized when the 
cost of acquiring or improving the property meets the threshold noted in the table above and has a 
useful life of two or more years. Land is capitalized regardless of the acquisition cost. Except 
for land, all general PP&E is depreciated or amortized, based on historical cost, using the 
straight-line method over the estimated useful life of the asset. Land is never depreciated. 

J. Advances and Prepayments 

Advances and prepayments include advances to other Federal agencies for any law enforcement, 
litigative/prosecutive, and correctional activity, or any other authorized purpose of the DOJ, as 
well as, travel advances issued to Federal employees for official travel. Travel advances are 
limited to meals and incidental expenses expected to be incurred by employees during official 
travel. Payments in advance of the receipt of goods and services are recorded as prepaid charges 
at the time of payment and are recognized as expenses when the goods and services are received. 
Advances and prepayments involving other Federal agencies are classified as Other Assets on the 
Balance Sheet. 

These notes are an integral part of the financial statements. 
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FY 2016 
AFF/SADF Annual Financial Statements 

U.S. Department of Justice 
Notes to the Principal Financial Statements 

(Dollars in Thousands, Except as Noted) 

K. Forfeited and Seized Property 

Property is seized as a consequence of a violation of public law. Seized property can include 
monetary instruments, real property, and tangible personal property of others in the actual or 
constructive possession of the custodial agency. The value of seized property is its estimated fair 
market value at the time it was seized. Most seized property is held by the USMS from the point 
of seizure until its disposition. In certain cases, the investigative agency will keep seized 
property in its custody if the intention is to place the property into official use after forfeiture or 
to use the property as evidence in a court proceeding. Seized cash and monetary instruments are 
presented as assets with offsetting liabilities on the balance sheet. Seized property other than 
cash and monetary instruments are presented in the footnotes only. 

Forfeited property is property for which title has passed to the U.S. Government. This property is 
recorded at the estimated fair market value at the time of forfeiture and is not adjusted for any 
subsequent increases and decreases in estimated fair market value. The value of the property is 
reduced by estimated liens of record. The amount ultimately realized from the forfeiture and 
disposition of these assets could differ from the amounts initially reported. The proceeds from 
the sale of forfeited property are deposited in the AFF. 

L. Liabilities 

AFF accounts payable represent liabilities to both Federal and non-Federal entities. Deferred 
revenue represents the value of forfeited property not yet sold or placed into official use. Seized 
cash and monetary instruments represent liabilities for SADF amounts on deposit pending 
disposition. 

M. Contingencies and Commitments 

The AFF is party to various administrative proceedings, legal actions and claims. The balance 
sheet includes an estimated liability for those legal actions where management and the Chief 
Counsel consider adverse decisions "probable" and amounts are reasonably estimable. Legal 
actions where management and the Chief Counsel consider adverse decisions "probable" or 
"reasonably possible" and the amounts are reasonably estimable are disclosed in Note 13, 
Contingencies and Commitments. However, there are cases where amounts have not been 
accrued or disclosed because the amounts of the potential loss cannot be estimated or the 
likelihood of an unfavorable outcome is considered "remote". 

These notes are an integral part of the financial statements. 
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FY 2016 
AFF/SADF Annual Financial Statements 

U.S. Department of Justice 
Notes to the Principal Financial Statements 

(Dollars in Thousands, Except as Noted) 

N. Annual, Sick, and Other Leave 

Annual leave and compensatory leave are expensed as earned with an offsetting liability. 
Liabilities are reduced as leave is taken. At the end of each fiscal quarter, the balance in the 
accrued annual leave liability account is adjusted to reflect valuation at current pay rates. To the 
extent current-year or prior-year appropriations are not available to fund annual and 
compensatory leave that is earned but not taken; funding will be obtained from future financing 
sources. Sick leave and other types of non-vested leave are expensed as taken. 

0. Interest on Late Payments 

Pursuant to the Prompt Payment Act, 31 U.S.C. § 3901-3907, Federal agencies must pay interest 
on payments for goods or services made to concerns after the due date. The due date is generally 
30 days after receipt of a proper invoice or acceptance of the goods or services, whichever is 
later. 

P. Retirement Plans 

With few exceptions, employees of the AFF/SADF are covered by one of the following 
retirement programs: 

1) Employees hired before January 1, 1984, are covered by the Civil Service Retirement 
System (CSRS). The AFF contributes 7% of the gross pay for regular employees and 7.5% 
for law enforcement officers. 

2) Employees hired January 1, 1984 or later, are covered by the Federal Employees 
Retirement System (FERS). 

a. Employees hired January 1, 1984 through December 31, 2012, are covered by the 
FERS. The AFF contributes 13.7% of the gross pay for regular employees and 30.1% 
for law enforcement officers. 

b. Employees hired January 1, 2013 through December 31, 2013, are covered by the 
Federal Employees Retirement System-Revised Annuity Employees (FERS-RAE). The 
AFF contributes 11.9% of the gross pay for regular employees and 28.4% for law 
enforcement officers. 

c. Employees hired January 1, 2014 or later are covered by the Federal Employees 
Retirement System-Further Revised Annuity Employees (FERS-FRAE). The AFF 
contributes 11.9% of the gross pay for regular employees and 28.4% for law 
enforcement officers. 

These notes are an integral part of the financial statements. 

43 

ED_ 001803A_ 00005961-00049 



FY 2016 
AFF/SADF Annual Financial Statements 

U.S. Department of Justice 
Notes to the Principal Financial Statements 

(Dollars in Thousands, Except as Noted) 

P. Retirement Plans (Continued) 

All employees are eligible to contribute to the Federal Thrift Savings Plan (TSP). For those 
employees covered by the FERS, FERS-RAE and FERS-FRAE, a TSP account is automatically 
established to which the AFF/SADF is required to contribute an additional 1 % of gross pay and 
match employee contributions up to 4%. No government contributions are made to the TSP 
accounts established by the CSRS employees. The AFF/SADF does not report CSRS or FERS 
assets, accumulated plan benefits, or unfunded liabilities, if any, which may be applicable to its 
employees. Such reporting is the responsibility of the Office of Personnel Management (OPM). 
Statement of Federal Financial Accounting Standards (SFFAS) No. 5, Accounting for Liabilities 
of the Federal Government, requires employing agencies to recognize the cost of pensions and 
other retirement benefits during their employees' active years of service. Refer to Note 16, 
Imputed Financing from Costs Absorbed by Others, for additional details. 

Q. Intragovernmental Activity 

Intragovernmental costs and exchange revenue represent transactions made between two 
reporting entities within the Federal Government. Costs and earned revenues with the public 
represent exchange transactions made between the reporting entity and a non-Federal entity. The 
classification of revenue or cost as "intragovernmental" or "with the public" is defined on a 
transaction-by-transaction basis. The purpose of this classification is to enable the Federal 
Government to prepare consolidated financial statements, not to match public and 
intragovernmental revenue with the costs incurred to produce public and intragovernmental 
revenue. 

R. Revenues and Other Financing Sources 

The funds in the AFF are derived primarily from financing sources and are presented on the 
Consolidated Statements of Changes in Net Position as both Budgetary and Other Financing 
Sources. Financing sources consist of (1) interest earned on investments (i.e., nonexchange 
revenues) and (2) donations and forfeitures, which include forfeited cash, proceeds from the sale 
of forfeited property ( or conversion of deferred revenue to realized revenue through sale), receipt 
of payments in lieu of property forfeiture, recovery of asset management expenses, and financing 
sources from judgments. These financing sources are recognized when cash is forfeited; forfeited 
property is sold, placed into official use, or transferred to another Federal agency. The financing 
sources from legal judgments are not recognized until the judgment has been enforced. Deferred 
revenue is recorded when the property is forfeited. When the property is sold or otherwise 
disposed, the deferred revenue becomes earned and a financing source is recognized. The AFF 
recognizes exchange revenue when the United States Attorneys Offices provide services in 
judicial forfeiture cases brought by agencies participating in the U.S. Department of the Treasury 
(Treasury), Treasury Forfeiture Fund (TFF). The AFF recognizes exchange revenue on a 
reimbursement basis and the revenue is presented on the Consolidated Statements of Net Cost as 

These notes are an integral part of the financial statements. 
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R. Revenues and Other Financing Sources (Continued) 

earned revenue. In accordance with 28 U.S.C. § 524 and AFMS Memorandums of 
Understanding, donations and forfeitures available for use by certain Federal Agencies are treated 
as returns of financing sources when disbursed. The funds in the SADF are held in trust until a 
determination is made as to their disposition. These funds include seized cash, proceeds from 
pre-forfeiture sales of seized property, and income from property under seizure. No revenue 
recognition is given to cash deposited in the SADF. 

S. Funds from Dedicated Collections 

SFFAS No. 27, Identifying and Reporting Funds from Dedicated Collections, as amended by 
SFFAS No. 43, Funds from Dedicated Collections: Amending Statement of Federal Financial 
Accounting Standards 27, Identifying and Reporting Earmarked Funds defines 'funds from 
dedicated collections' as being financed by specifically identified revenues, provided to the 
Government by non-Federal sources, often supplemented by other financing sources, which 
remain available over time. These specifically identified revenues and other financing sources 
are required by statute to be used for designated activities, benefits, or purposes, and must be 
accounted for separately from the Government's general revenues. The three required criteria for 
a fund from dedicated collections are: 

1. A statute committing the Federal Government to use specifically identified revenues 
and/or other financing sources that are originally provided to the Federal Government by 
a non-Federal source only for designated activities, benefits or purposes; 

2. Explicit authority for the funds to retain revenues and/or other financing sources not used 
in the current period for future use to finance the designated activities, benefits or 
purposes; and 

3. A requirement to account for and report on the receipt, use, and retention of the revenues 
and/or other financing sources that distinguishes the fund from the Federal Government's 
general revenues. 

The AFF meets the definition of funds from dedicated collections, but the SADF does not meet 
the definition of funds from dedicated collections because seized cash is not available to finance 
the AFP. 

These notes are an integral part of the financial statements. 
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T. Tax Exempt Status 

As an agency of the Federal Government, AFF/SADF is exempt from all income taxes imposed 
by any governing body whether it be a Federal, state, commonwealth, local, or foreign 
government. 

U. Use of Estimates 

The preparation of financial statements requires management to make certain estimates and 
assumptions that affect the reported amounts of assets and liabilities and the reported amounts of 
revenues and expenses during the reporting period. Actual results could differ from those 
estimates. 

V. Reclassifications 

The FY 2015 financial statements were reclassified to conform to the FY 2016 Departmental and 0MB 
financial statement presentation requirements. The reclassifications had no material effect on total assets, 
liabilities, net position, changes in net position or budgetary resources previously reported. 

W. Subsequent Events 

Subsequent events and transactions occurring after September 30, 2016 through the date of the 
auditors' opinion have been evaluated for potential recognition or disclosure in the financial 
statements. No changes were necessary for proper presentation of the financial statements. The 
date of the auditors' opinion also represents the date that the financial statements were available 
to be issued. 

These notes are an integral part of the financial statements. 
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Note 2. Non-Entity Assets 

Non-entity assets are assets that are held by the AFF/SADF but are not available to fund the AFP. 

As of September 30, 2016 and 2015 

2016 2015 

Intragovemmental 
Investments, Net (Note 5) $ 1,067,000 $ 1,180,680 

With the Public 
Cash and Other Monetary Assets (Note 4) 155,871 1,041,590 

Total Non-Entity Assets 1,222,871 2,222,270 

Total Entity Assets 6,397,766 6,513,131 

Total Assets $ 7,620,637 $ 8,735,401 

Note 3. Fund Balance with U.S. Treasury 

As of September 30, 2016 and 2015 

2016 2015 

Flllld Balances 
Special Fllllds $ 115,389 $ 153,034 

Status of Flllld Balances 
Unobligated Balance - Available $ 624,216 $ 785,369 

Unobligated Balance - Available in Subsequent Periods 11,453 

Unobligated Balance - Unavailable 15,486 219,663 

Obligated Balance not yet Disbursed 5,018,248 5,032,011 

Other Funds (With)/Without Budgetary Resources (5,542,561) (5,895,462) 

Total Status of Fund Balances $ 115,389 $ 153,034 

Unobligated Balance - Available in Subsequent Periods includes amounts apportioned for future 
fiscal years that are available for obligation in a subsequent period (apportioned as Category C). 

Other Funds (With)/Without Budgetary Resources primarily represent the AFF investments in 
short-term securities less amounts Temporarily not Available Pursuant to Public Law. 

These notes are an integral part of the financial statements. 
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Note 4. Cash and Other Monetary Assets 

Cash consists of seized cash deposited in the SAD F. Monetary assets include seized cash in DOJ 
custody but not yet deposited in the SADF. 

As of September 30, 2016 and 2015 
2016 2015 

Cash 
SeizedCash Deposited $ 134,580 $ 1,023,825 

Other Monetary Assets 
Seized Monetary Instruments 21,291 17,765 

Total Cash and Other Monetary Assets $ 155,871 $ 1,041,590 

Note 5. Investments, Net 

The Federal Government does not set aside assets to pay future benefits or other expenditures 
associated with AFF or SADF. The cash receipts collected from the public for the AFF, a 
dedicated collections fund, or the SADF, a deposit fund, are deposited in the U.S. Treasury, 
which uses the cash for general Government purposes. Treasury securities are issued to the AFF 
and SADF as evidence of its receipts. Treasury securities are an asset to the AFF and a liability 
to the U.S. Treasury. Because the AFF/SADF and the U.S. Treasury are both parts of the Federal 
Government, these assets and liabilities offset each other from the standpoint of the Federal 
Government as a whole. For this reason, they do not represent an asset or a liability in the U.S. 
Government-wide financial statements. 

Treasury securities provide the AFF with authority to draw upon the U.S. Treasury to make 
future benefit payments or other expenditures. When the AFF requires redemption of these 
securities to make expenditures, the Federal Government finances those expenditures out of 
accumulated cash balances, by raising taxes or other receipts, by borrowing from the public or 
repaying less debt, or by curtailing other expenditures. This is the same way that the Federal 
Government finances all other expenditures. 

These notes are an integral part of the financial statements. 
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Note 5. Investments, Net (continued) 

Unamortized 

Face Premium Investments, 

Value (Discount) Net 

As of September 30, 2016 

Intragovernmental 

Non-MarketableSecurities 

Market-Based 

AFF $ 6,173,391 $ (6,707) $ 6,166,684 

SADF 1,072,717 (5,717) 1,067,000 

Total $ 7,246,108 $ (12,424) $ 7,233,684 

Unamortized 

Face Premium Investments, 

Value (Discount) Net 

As of September 30, 2015 

Intragovernmental 

Non-MarketableSecurities 

Market-Based 

AFF $ 6,225,468 $ (1,826) $ 6,223,642 

SADF 1,182,704 (2,024) 1,180,680 

Total $ 7,408,172 $ (3,850) $ 7,404,322 

These notes are an integral part of the financial statements. 
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Note 6. Accounts Receivable, Net 

Accounts receivable consist of amounts owed to the AFF from the Treasury Executive Office for 
Asset Forfeiture services provided to Treasury and amounts owed to the AFF by AFP's Federal 
participating agencies for the use of Forfeiture.gov for publication of forfeiture notices. There is 
no allowance for uncollectible accounts since accounts receivable from business with Federal 
entities are considered fully collectible. 

As of September 30, 2016 and 2015 
2016 2015 

Intragovemmental 
AccountsReceivable $ 3,141 $ 3,194 

With the Public 
Accomts Receivable 1,732 

TotalAccountsReceivable,N et $ 4,873 $ 3,194 

Note 7. Forfeited and Seized Property, Net 

Property seized for any purpose other than forfeiture and held by the seizing agency or a 

custodial agency is reported in the financial statements of the seizing or custodial agency. All 
property seized for forfeiture, including property with evidentiary value, is reported in the 

financial statements of the AFF/SADF. Federal Financial Accounting and Auditing Technical 

Release No. 4, Reporting on Non-Valued Seized and Forfeited Property, requires disclosure of 
property that does not have a legal market in the United States or does not have a value to the 

Federal Government. 

A. Forfeited Property, Net 

The following tables show the analysis of changes in and methods of disposition of forfeited 

property, excluding cash, during the fiscal years ended September 30, 2016 and 2015. 

These notes are an integral part of the financial statements. 
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Note 7. Forfeited and Seized Property, Net (continued) 

Analysis of Change in Forfeited Property -- For the Fiscal Year Ended September 30, 2016 

Forfeited Property 

Category 

Financiallnstruments 

Real Property 

Personal Property 

Non-Valued Firearms 

Total 

Number 
Value $ 

Number 
Value $ 

Number 
Value $ 

Number 

Number 
Value $ 

Beginning 
Balance Adjustments(l) Forfeitures Disposals 

349 
4,386 $ 

463 
91,616 $ 

3,846 

39,967 $ 

24,147 

28,805 
135,969 $ 

427 
2,034 $ 

10 
3,408 $ 

128 
3,854 $ 

(439) 

126 
9,296 $ 

537 
52,328 $ 

320 
75,043 $ 

3,268 
44,795 $ 

19,980 

24,105 
172,166 $ 

(980) 
(55,670) $ 

(406) 
(98,189) $ 

(4,517) 

(50,578) $ 

(15,689) 

(21,592) 
(204,437) $ 

Ending 
Balance 

333 
3,078 $ 

387 
71,878 $ 

2,725 
38,038 $ 

27,999 

31,444 
112,994 $ 

liens Ending 
and 

Claims 

Balance, 
Net of Liens 

- $ 

(2,078) $ 

(778) $ 

(2,856) $ 

333 
3,078 

387 
69,800 

2,725 

37,260 

27,999 

31,444 
110,138 

(1 )Adjustmentsincludepropertystatus, asset group, and valuationchanges that occurredduringthe currentyearfor 
assets thatwerealreadyon hand at the start of the year. Asset group changes occurprimarily,vhencash is substituted 
for a differentasset category. Valuationchanges occurprimarilylue to changes in appraisals. 

Methods of Disposition of Forfeited Property -- For the Fiscal Year Ended September 30, 2016 

Forfeited Property 
Category 

Financia!Instruments 

Real Property 

Personal Property 

Non-Valued Firearms 

Total 

ConvertedFinancial Destroyed/Donated/ Sold/ 
Instruments/Property Transferred Liquidated( 1: 

Number 951 15 12 
Value $ 54,926 $ 88 $ 619 

Nunber 2 384 
Value $ 104 $ 18 $ 94,509 

Nunber 6 1,227 2,750 
Value $ 2,813 $ 1,527 $ 37,078 

Nunber 15,058 

Nunber 958 16,302 3,146 

Value $ 57,843 $ 1,633 $ 132,206 

Official Use/ 
Transfer for 

Equitable 
Sharing 

$ 

$ 

382 
$ 4,787 

468 

850 

$ 4,787 

Returned 
Assets 

2 
$ 37 

19 
$ 3,558 

152 
$ 4,373 

163 

336 

$ 7,968 

Variance (2) Total 

980 
$ $ 55,670 

406 
$ $ 98,189 

4,517 
$ $ 50,578 

15,689 

21,592 

$ $ 204,437 

( 1) The sold/liquidatedtotal dollarvalue does not agree to Donations and F orfeituresof Property on the Statementof 
Changes in Net Position and Note 20because the sold/liquidatedamountabove represents the assets at theirappraised 
values at forfeiture,and the Donations and F orfeituresof Propertyon the StatementofChanges in Net Position and Note 
20represents the proceeds realizedupon disposition. 

(2)Variancescan resultfromdifferencesbetween the value of the property when seized and the value of the property 
when disposed. 

These notes are an integral part of the financial statements. 
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Note 7. Forfeited and Seized Property, Net (continued) 

Analysis of Change in Forfeited Property -- For the Fiscal Year Ended September 30, 2015 

Forfeited Property 

Category 

Beginning 

Balance Adjustments(l) Forfeitures Disposals 

Ending 

Balance 

liens Ending 
and 

Claims 

Balance, 

Net of Liens 

Financiallnstruments Number 284 

4,907 $ 

469 

9,819 $ 

577 (981) 349 

4,386 $ 

349 

4,386 

Real Property 

Personal Property 

Non-Valued Firearms 

Total 

Value $ 

Number 
Value $ 

Number 
Value $ 

Number 

Number 

Value $ 

458 

88,679 $ 

3,232 

48,915 $ 

25,965 

29,939 

142,501 $ 

(15) 

(4,585) $ 

78 

(4,162) $ 

3,956 

4,488 

1,072 $ 

188,277 $ (198,617) $ 

384 

88,425 $ 

5,305 

53,858 $ 

15,639 

21,905 

330,560 $ 

(364) 

(80,903) $ 

(4,769) 

(58,644) $ 

(21,413) 

(27,527) 

(338,164) $ 

463 

91,616 $ 

3,846 

39,967 $ 

24,147 

28,805 

135,969 $ 

- $ 

(3,200) $ 

(349) $ 

(3,549) $ 

463 

88,416 

3,846 

39,618 

24,147 

28,805 

132,420 

(1 )Adjustmentsincludepropertystatus, asset group, and valuationchanges that occurredduringthe currentyearfor 
assets thatwerealreadyon hand at the start of the year. Asset group changes occurprimarily,vhencash is substituted 
for a differentasset category. Valuationchanges occurprimarilylue to changes in appraisals. 

Methods of Disposition of Forfeited Property -- For the Fiscal Year Ended September 30, 2015 

Forfeited Property 
Category 

F inanciallnstruments 

Real Property 

Personal Property 

Non-Valued Firearms 

Total 

Number 
Value 

Number 
Value 

Number 
Value 

Number 

Number 

Value 

ConvertedFinancial Destroyed/Donated 1 Sold! 
Instruments/Property Transferred Liquidated( l' 

$ 

$ 

$ 

$ 

921 

192,759 $ 

$ 

3 

3,680 $ 

924 

196,439 $ 

52 

10 

2 

235 

914 

354 

20,748 

21,716 

599 

5 

$ 5,845 

342 

$ 73,650 

3,047 

$ 43,456 

3,394 

$ 122,951 

Official Use/ 
Trans fer for 

Equitable 
Sharing 

$ 

$ 

631 

$ 8,462 

448 

1,079 

$ 8,462 

Returned 
Assets 

2 

$ 4 

20 

$ 7,018 

174 

$ 2,692 

217 

413 

$ 9,714 

Variance (2) Total 

1 981 

$ (1) $ 198,617 

364 

$ $ 80,903 

4.769 

$ $ 58,644 

21,413 

1 27,527 

$ (I) $ 338,164 

(I) The sold/liquidatedtotal dollarvalue does not agree to Donations and F orfeituresof Propertyon the Statementof 
Changes in Net Position and Note 20because the sold/liquidatedamount above represents the assets at their appraised 
values at forfeiture,and the Donations and F orfeituresof Property on the Statementof Changes in Net Position and Nate 
20represents the proceeds realizedupon disposition. 

(2) Variancescan result from differences between the value of the property when seized and the value of the property 
when disposed. 

These notes are an integral part of the financial statements. 
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Note 7. Forfeited and Seized Property, Net (continued) 

B. Seized Property 

The following tables show the analysis of changes in and methods of disposition of property 
seized for forfeiture during the fiscal years ended September 30, 2016 and 2015. In the following 
tables, Seized Cash and Monetary Instruments includes seized cash in transit as well as pre
forfeiture deposits into the SADF of monetary instruments and depository account balances, 
proceeds from pre-forfeiture sales, and cash received in lieu of seized property. Financial 
Instruments include negotiable instruments and restricted depository accounts. 

These notes are an integral part of the financial statements. 
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Note 7. Forfeited and Seized Property, Net (continued) 

Analvsis of Change in Seized Propertv -- For the Fiscal Year En ded September 30, 2016 

Liens Ending 

Seized Property Beginning Ending and Balance 

Cateiio!J:: Balance Adjustments (I) Seizures Disposals Balance Claims Net of Liens 

Seized Cash and Number 11,234 612 7,448 (9,069) 10,225 10,225 

Moneta,y Instruments Value $ 2,222,270$ 18,931 $ 706,942 $ (1,730,921) $ 1,217,222$ (291,503) $ 925,719 

Financial Instruments Number 377 (59) 270 (172) 416 416 

Value $ 186,764 $ (21,061) $ 24,290 $ (11,030) $ 178,963 $ (1,931) $ 177,032 

Real Property Number 80 9 Ill (117) 83 83 

Value $ 33,858 $ (3,392) $ 27,195 $ (41,576) $ 16,085 $ (7,787) $ 8,298 

Personal Property Number 5,487 456 3,578 (4,260) 5,261 5,261 

Value $ 128,426$ (10,909) $ 65,039 $ (69,421) $ 113,135 $ (39,545) $ 73,590 

Non-Valued Firearms Number 25,251 3,047 16,503 (2 :!)26) 22,775 22,775 

Total Number 42,429 4,065 27,910 (35,644) 38,760 38,760 

Value $ 2,571,318 $ (16,431) $ 823,466 $ (1,852,948)!, 1,525,405 $ (340,766) $ 1,184,639 

(I) Adjustments include property status, asset group, and valua tion changes that occurred during the current year for assets 

that were already on hand at the start of the year. Asset grou p changes occur primarily when cash is substituted for a 

different asset category. Valuation changes occur primarily du e to changes in appraisals. 

Methods of Disposition of Seized Property-- For the Fiscal Yea r Ended September 30, 2 016 

Seized Property Converted Financial Destroyed/Donated/ Sold/ Returned 

Cate!/.O!J:: Instruments/Property Transferred Liquidated Assets Forfeited ( 1) Variance (2) Total 

Seized Cash and Number 8 115 742 8,204 9,069 
Monetary Instruments Value $ 393 $ 2,592 $ $ 62,427 $ 1,665,509 $ $ 1,730,921 

Financial Instruments Number 3 6 162 172 
Value $ 122 $ 12 $ $ 156 $ 10,740 $ $ 11,030 

Real Property Number 14 103 117 
Value $ $ $ $ 1,439 $ 40,137 $ $ 41,576 

Personal Property Number 53 98 8 3,218 4,260 
Value $ $ 2 86 $ 23 $ 27,847 $ 41,265 $ $ 69,421 

Non-Valued Firearms Number 5,723 1,944 14,359 22,026 

Total Number 9 5,894 3,694 26,046 35,644 

Value $ 515 $ 2,890 $ 23 $ 91,869 $ 1,757,651 $ $ 1,852,948 

(I) Forfeitures reported on the Analysis of Changes in Forfeite d Property may be greater because some assets are not seized 
until after thg, are declared forfeited. 

(2 )Variances can result fromdifferences between the value ofthe property when seized and the value ofthe property when 
disposed. 

These notes are an integral part of the financial statements. 
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Note 7. Forfeited and Seized Property, Net (continued) 

Analysis of Change in Seized Property -- For the Fiscal Year Ended September 30, 2015 

Seized Property 

Catego!,1 

Seized Cash and 
Monetary Instruments 

Financiallnstruments 

Real Property 

Personal Property 

Non-Valued Firearms 

Total 

Liens Ending 
Beginning Ending and Balance 

Balance Adjustments ( 1) Seizures Diseosals Balaice Claims Net of Liens 

Number 13,824 662 8,985 (12,237) 11,234 11,234 
Value $ 1,373,316 $ 39,752 $ 2,064,442 $ (1,255,240) $ 2,222,270 $ (156,523) $ 2,065,747 

Number 357 (70) 345 (255) 377 377 
Value $ 124,376 $ (79,070) $ 193,711 $ (52,253) $ 186,764 $ (491) $ 186,273 

Number 131 9 98 (158) 80 80 

Value $ 52,586 $ (3,112) $ 30,738 $ (46,354) $ 33,858 $ (11,451) $ 22,407 

Number 7,293 526 4,184 (6,516) 5,487 5,487 
Value $ 147,805 $ (11,498) $ 73,400 $ (81,281) $ 128,426 $ (35,847) $ 92,579 

Number 24,394 6,481 14,725 (20,349) 25,251 25,251 

Number 45,999 7,608 28,337 (39,515) 42,429 42,429 

Value $ 1,698,083 $ (53,928) $ 2,362,291 $ (1,435,128) $ 2,571,318 $ (204,312) $ 2,367,006 

(!)Adjustments includeproperty status, asset group, and valuationchanges that occurredduringthe currentyearforassets 
that were already on hand at the start of the year. Asset group changes occurprimarily.vhen cash is substituted fora 
differentasset category. Valuationchanges occurprimaril)llue to changes in appraisals. 

Methods of Disposition of Seized Property -- For the Fiscal Year Ended September 30, 2015 

Seized Property Converted Financial Destroyed/Donated/ Sold/ Returned 

Category Instruments/Property Transferred Liquidated Assets Forfeited ( 1) Variance (2) Total 

Seized Cash and Number 44 46 1,071 11,076 12,237 

Monetary Instruments Value $ 15,658 $ 792 $ $ 71,075 $ 1,167,715 $ $ 1,255,240 

Financiallnstruments Number 2 25 220 255 

Value $ 846 $ 200 $ $ 2,334 $ 48,873 $ $ 52,253 

Real Property Number 25 133 158 

Value $ $ $ $ 8,610 $ 37,744 $ $ 46,354 

Personal Property Number 39 3 1,228 5,246 6,516 

Value $ $ 182 $ 37 $ 27,835 $ 53,227 $ $ 81,281 

Non-Valued Firearms Number 5,093 4,842 10,414 20,349 

Total Number 52 5,180 3 7,191 27,089 39,515 

Value $ 16,504 $ 1,174 $ 37 $ 109,854 $ 1,307,559 $ $ 1,435,128 

(1 )F orfeituresreported on the Analysis of Change in F orfeitedProperty may be greater because some assets are not seized 
until after they are declared forfeited. 

(2)Variancescan result fromdifferencesbetween the value of the property when seized and the value of the property when 

disposed. 

These notes are an integral part of the financial statements. 
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Note 8. General Property, Plant and Equipment, Net 

Acquisition Accumulated Net Book 

Cost Depreciation Value 
As of September 30, 2016 

Equipment $ 402 $ (203) $ 199 

Leasehold Improvements 1,119 (762) 357 
Total $ 1,521 $ (965) $ 556 

Federal Public 

Sources of CapitalizedProperty, Plant and Equipment 
Purchases for FY 2016 $ $ 

Acquisition Accumulated Net Book 

Cost Depreciation Value 
As of September 30, 2015 

Equipment $ 402 $ (137) $ 265 

Leasehold Improvements 1,119 (632) 487 
Total $ 1,521 $ (769) $ 752 

Federal Public 

Sources of CapitalizedProperty, Plant and Equipment 

Purchases for FY 2015 $ $ 328 

These notes are an integral part of the financial statements. 
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Note 9. Other Assets 

As of September 30, 2016 and 2015 

Intragovemmental 

Advances and Prepayments 

Total Intragovernmental 

Other Assets With the Public 
Total Other Assets 

2016 

$ 

$ 

Note 10. Liabilities not Covered by Budgetary Resources 

As of September 30, 2016 and 2015 

With the Public 

Accrued Annual and Compensatory Leave Liabilities 

Total Liabilities not Covered by Budgetary Resources 

Total Liabilities Covered by Budgetary Resources 
Total Liabilities 

Note 11. Seized Cash and Monetary Instruments 

88 

88 

38 

126 

$ 

$ 

2015 

$ 

$ 

2016 

1,650 

1,650 

6,158,761 
6,160,411 

89 

89 

89 

$ 

$ 

2015 

1,900 

1,900 

7,183,582 
7,185,482 

The Seized Cash andMmetary Instruments represent liabilities for seized assets held by the 
SADF pending disposition. 

As of September 30, 2016 and 2015 

Investments, Net (Note 5) 

Seized Cash Deposited (Note 4) 

SeizedMmetary Instruments (Note 4) 

Seized Cash in Transit to Forfeiture 

Total Seized Cash andl\4metary Instruments 

$ 

$ 

2016 

1,067,000 

134,580 

21,291 

(5,649) 

1,217,222 

These notes are an integral part of the financial statements. 
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$ 

$ 

2015 

1,180,680 

1,023,825 

17,765 

2,222,270 
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Note 12. Other Liabilities 

All Other Liabilities are current liabilities. 

As of September 30, 2016 and 2015 

Intragovemmental 

Employer Contributions and Payroll Taxes Payable 

Note 13. Contingencies and Commitments 

As of September 30, 2016 

Reasonably Possible 

As of September 30, 2015 

Reasonably Possible 

$ 

$ 

Accrued 

Liabilities 

Note 14. Funds from Dedicated Collections 

$ 

$ 

$ 

2016 2015 

278 $ 

Estimated Range of Loss 

Lower Upper 

2,500 $ 5,000 

1,000 $ 2,500 

197 

The AFF, a fund from dedicated collections, exists to eliminate economic disincentives to 
operation of an extensive national asset forfeiture program by providing a stable source of funds 
to pay costs, not otherwise funded under agency appropriations, to execute forfeiture functions. 
This is made possible by depositing the proceeds of all forfeitures under any laws enforced or 
administered by the Department into the Fund, and using those receipts to finance expenses 
associated with asset forfeiture functions. 

The funds in the AFF are derived primarily from financing sources and are presented on the 
Consolidated Statement of Changes in Net Position as both Budgetary and Other Financing 
Sources. Financing sources consist of (1) interest earned on Treasury investments (i.e., 
nonexchange revenues) and (2) non-governmental donations and forfeitures, which include 
forfeited cash, proceeds from the sale of forfeited property ( or conversion of deferred revenue to 
realized revenue through sale), receipt of payments in lieu of property forfeiture, recovery of 
asset management expenses, and financing sources from judgments. 

These notes are an integral part of the financial statements. 
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Note 14. Funds from Dedicated Collections (continued) 

The AFF recognizes exchange revenue, on a reimbursement basis, when the United States 
Attorneys Offices provide services in judicial forfeiture cases brought by agencies participating 
in the TFF. This revenue is presented on the Consolidated Statement of Net Cost as earned 
revenue. In accordance with 28 U.S.C. § 524 donations and forfeitures available for use by 
certain Federal agencies are treated as returns of financing sources when disbursed. 

All funds deposited to the AFF are considered "public" monies, i.e., funds belonging to the U.S. 
Government. The monies deposited into the AFF are available to cover all expenditures in 
support of the AFP that are allowable under the Fund statute created by the Comprehensive 
Crime Control Act of 1984 (P.L. 98-473, dated October 12, 1984) at 28 U.S.C. § 524(c). 

These notes are an integral part of the financial statements. 
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Note 14. Funds from Dedicated Collections (continued) 

As of September 30, 2016 and 2015 

2016 2015 
Balance Sheet 

Assets 
Fund Balance with U.S. Treasury $ 115,389 $ 153,034 
Investments. Net 6,166,684 6.223.642 
Other Assets 115,693 136,455 

Total Assets $ 6,397.766 $ 6,513,131 

Liabilities 
Accounts Payable $ 4.829.965 $ 4.827.689 
Other Liabilities 107,.575 135,523 

Total Liabilities $ 4,937.540 $ 4,963.212 

Net Pos:irion 
Cumulative Resuhs of Operations s 1,460.226 $ 1,549,919 

Total Net Position $ 1,460,226 $ 1,549.919 
Total Liabilities and Net Position s 6,397,766 $ 6,513,131 

For the Fiscal Years Ended September 30, 2016 and 2015 

Statement of Net Cost 
Gross Cost of Operations s 1.215,946 $ 1,551.414 
Less: Earned Revenue 14,877 14,557 

Net Cost of Operations $ 1.201,069 $ 1,536,857 

Statemcm of Changes in Net Position 
Net Position Beginning of Period $ 1.549.919 $ 2,560,848 

Budgetary Financing Sources 913,186 191,890 
Other Financing Sources 198,190 334.038 

Total Financing Sources 1.111,376 525,928 
Net Cost of Operations (1,201.069) {1,536,857) 
Net Change (89,693) (1.010.929) 
Net Position End of Period $ 1,460,226 $ 1,549.919 

These notes are an integral part of the financial statements. 
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Note 15. Net Cost of Operations by Suborganization 

The AFF's statute, 28 U.S.C. § 524(c), authorizes the AFF to fund Forfeiture Operations 
Expenses, including those for asset management and disposal, third party payments, equitable 
sharing payments, forfeiture case prosecution, forfeiture systems, special contract services, 
forfeiture training and printing, contracts to identify assets, and other program management; and 
General Investigative Expenses, including those for awards for information, purchases of 
evidence, equipping of conveyances, investigative costs leading to seizure and joint law 
enforcement operations. 

For the Fiscal Year Ended September 30, 2016 ForfeitureOperations General Investigation 

Expenses Expenses Total 

Goal 2: Prevent Crime, Protect the Rightsofthe AmericanPeople, and Enforce Federal Law 

Gross Cost $ 950,677 $ 265,269 $ 1,215,946 
Less: EamedRevenue 14,877 14,877 
Net Cost of Operations $ 935,800 $ :Zo5,:Zo9 $ UOI,Oo9 

For the Fiscal Year Ended September 30, 2015 F orfeitureOperations General Investigation 
Expenses Expenses Total 

Goal 2: Prevent Crime, Protect the Rightsofthe AmericanPeople, and Enforce Federal Law 

Gross Cost $ 1,286,397 $ 265,017 $ 1,551,414 
Less: EamedRevenue 14,557 14,557 
Net Cost of Operations $ 1,271,840 $ 265,017 $ 1,536,857 

These notes are an integral part of the financial statements. 
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Note 16. Imputed Financing from Costs Absorbed by Others 

Imputed Inter-Departmental Financing Sources are the unreimbursed (i.e., non-reimbursed 
and under-reimbursed) portion of the full costs of goods and services received by the AFF /SADF 
from a providing Federal entity that is not part of the Department of Justice. In accordance with 
SFF AS No. 30, Inter-Entity Cost Implementation: Amending SFF AS 4, Managerial Cost 
Accounting Standards and Concepts, the material Imputed Inter-Departmental Financing Sources 
recognized by the AFP are the cost of benefits for the Federal Employees Health Benefits 
Program (FEHB), the Federal Employees' Group Life Insurance Program (FEGLI), the Federal 
Pension plans that are paid by other Federal entities, and any un-reimbursed payments made from 
the Treasury Judgment Fund on behalf of the AFP. The Treasury Judgment Fund was established 
by the Congress and funded at 31 U.S.C. § 1304 to pay in whole or in part the court judgments 
and settlement agreements negotiated by the Department on behalf of agencies, as well as certain 
types of administrative awards. Interpretation of Federal Financial Accounting Standards 
Interpretation No. 2, Accounting for Treasury Judgment Fund Transactions, requires agencies to 
recognize liabilities and expenses when unfavorable litigation outcomes are probable and the 
amount can be estimated and will be paid by the Treasury Judgment Fund. 

SFFAS No. 5, Accounting/or Liabilities of the Federal Government, requires that employing 
agencies recognize the cost of pensions and other retirement benefits during their employees' 
active years of service. SFF AS No. 5 requires OPM to provide cost factors necessary to calculate 
cost. OPM actuaries calculate the value of pension benefits expected to be paid in the future, and 
then determine the total funds to be contributed by and for covered employees, such that the 
amount calculated would be sufficient to fund the projected pension benefits. The cost factors 
are as follows: 

Category Cost Factor(%) 
Civil Service Regular Employees 33.5 
Retirement Regular Employees Offset 24.6 
System (CSRS) Law Enforcement Officers 57.9 

Law Enforcement Officers Offset 49.7 

Federal Regular Employees 15.1 
Employees Regular Employees - Revised Annuity Employees (RAE) 15.6 
Retirement Regular Employees - Further Revised Annuity Employees 15.7 
System (FERS) (FRAE) 

Law Enforcement Officers 33.4 
Law Enforcement Officers - RAE 34.1 
Law Enforcement Officers - FRAE 34.1 

The cost to be paid by other agencies is the total calculated future costs, less employee and 
employer contributions. In addition, the cost of other retirement benefits, which included health 
and life insurance that are paid by other Federal entities, must also be recorded. 

These notes are an integral part of the financial statements. 
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Note 16. Imputed Financing from Costs Absorbed by Others (continued) 

Imputed Intra-Departmental Financing Sources as defined in SFF AS No. 4, Managerial Cost 
Accounting Standards and Concepts, are the unreimbursed portion of the full costs of goods and 
services received by the AFP from a providing entity that is a part of the U.S. Department of 
Justice. Recognition is required for those transactions determined to be material to the receiving 
entity. The determination of whether the cost is material requires considerable judgment based 
on the specific facts and circumstances of each type of good or service provided. SFF AS No. 4 
also states that costs for broad and general support need not be recognized by the receiving entity, 
unless such services form a vital and integral part of the operations or output of the receiving 
entity. Costs are considered broad and general if they are provided to many, if not all, reporting 
components and not specifically related to the receiving entity's output. The AFP does not have 
any imputed intra-departmental financing sources that meet the reporting requirements. 

For the Fiscal Years Ended September 30, 2016 and 2015 

Imputed Inter-Departmental Financing 

Health Insurance 

Life Insurance 

Pension 

Total Imputed Inter-Departmental 

2016 

$ 

$ 

1,153 

5 
373 

1,531 

Note 17. Information Related to the Statement of Budgetary Resources 

Apportionment Categories of New Obligations and Upward Adjustments: 

For the Fiscal Year Ended September 30, 2016 

Apportioned Under 
Category A 

Category B 
Total 

For the Fiscal Year Ended September 30, 2015 

Apportioned Under 

Category A 
Category B 

Total 

Direct 
Obligations 

Incurred 

$ 20,106 

1,297,638 
$ 1,317,744 

$ 20,442 
2,693,655 

$ 2,714,097 

Reimbursable 
Obligations 

Incurred 

$ 

15,841 
$ 15,841 

$ 

13,309 
$ 13,309 

These notes are an integral part of the financial statements. 

63 

$ 

$ 

2015 

1,041 

4 
526 

1,571 

Total 
Obligations 

Incurred 

$ 20,106 

1,313,479 
$ 1,333,585 

$ 20,442 
2,706,964 

$ 2,727,406 
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Note 17. Information Related to the Statement of Budgetary Resources (continued) 

Apportionment categories are determined in accordance with the guidance provided in Part 4 
Instructions on Budget Execution of 0MB Circular No. A-11, Preparation, Submission, and 
Execution of the Budget. Category A represents resources apportioned for calendar quarters. 
Category B represents resources apportioned for other periods. 

Status of Undelivered Orders: 

Undelivered Orders (UDOs) represent the amount of goods and/or services ordered, which have 
not been actually or constructively received. This amount includes any orders which may have 
been prepaid or advanced but for which delivery or performance has not yet occurred. 

As of September 30, 2016 and 2015 

UDO Obligations Unpaid 

UDO Obligations Prepaid/ Advanced 

Total UDO 

Permanent Indefinite Appropriations: 

$ 

$ 

2016 

193,278 

88 

193,366 

$ 

$ 

2015 

208,695 

89 

208,784 

28 U.S.C. § 524(c)(l) authorizes the Attorney General to use AFF receipts to pay program 
operations expenses, equitable sharing to state and local law enforcement agencies who assist in 
forfeiture cases, and lien holders. This permanent indefinite authority is open-ended as to both its 
period of availability ( amount of time the agency has to spend the funds) and its amount. 

Legal Arrangements Affecting Use of Unobligated Balances: 

Unobligated balances represent the cumulative amount of budget authority that is not obligated 
and that remains available for obligation, unless otherwise restricted. Excess unobligated 
balances identified at the end of a fiscal year may be declared a "Super Surplus" balance. Super 
Surplus balances may be allocated at the discretion of the Attorney General for" ... any Federal 
law enforcement, litigative/prosecutive, and correctional activities, or any other authorized 
purpose of the DOJ" pursuant to 28 U.S.C. § 524(c)(8)(E). See Note 18, Transfers In/Out 
Without Reimbursement, Super Surplus, for more information. 

These notes are an integral part of the financial statements. 
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Note 17. Information Related to the Statement of Budgetary Resources (continued) 

Statement of Budgetary Resources vs. the Budget of the United States Government: 

The reconciliation as of September 30, 2016 is not presented because the submission of the 
Budget of the United States (Budget) for FY 2018, which presents the execution of the FY 2015 
Budget, occurs after publication of these financial statements. The Department of Justice Budget 
Appendix can be found on the 0MB website and will be available in early February 2017. 

For the Fiscal Year Ended September 30, 2015 

(Dollars in Millions) 

Total 

Budgetary 

Resources 

Statement ofBudgetary Resources (SBR) $ 3,744 

Funds not Reported in the Budget 

AFF/SADF Forfeiture Activity 

Funds not Reported in the SBR 
Sequestrationlncrease 

Other 

Budget of the United States Government 

10 

(6) 

$ 3,748 

Obligations 

Incurred 

$ 2,727 

8 

$ 2,735 

Distnbuted Agency 

Offsetting Outlays, 

Receipts Net 

$ 7 $ 2,405 

8 

(1) 

$ 6 $ 2,413 

Funds not Reported in the Budget - Forfeiture Activity, primarily represent forfeiture activities 
that are unavailable until the authority is granted in the subsequent year. These activities 
represent real estate sales and accrued revenue. Other differences represent financial statement 
adjustments, timing differences and other immaterial differences between amounts reported in the 
AFF/SADF's SBR and the Budget of the United States. 

These notes are an integral part of the financial statements. 
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Note 18. Transfers In/Out Without Reimbursement 

Super Surplus. 28 U.S.C. § 524(c)(8)(E), provides the Attorney General with the authority to 
use the AFF's excess unobligated balance remaining at the end of a fiscal year, without fiscal 
year limitation, for any Federal law enforcement, litigative/prosecutive, and correctional 
activities, or any other authorized purpose of the Department of Justice. The excess unobligated 
balance consists of the AFF's unobligated balance at the end of the fiscal year after the AFP's 
operational needs for the subsequent year are reserved. The excess unobligated balance is 
historically known as "Super Surplus." 

At the beginning of FY 2015, unused prior years' Super Surplus authority totaling $10 was 
renewed, allowing EOUSA to incur expenses against that authority for another fiscal year, and 
there were no additional Super Surplus declarations during the fiscal year ended September 30, 
2015. For the fiscal year ended September 30, 2015, $10 of authority was transferred out to 
EOUSA, with disbursements of $7 and $3 was deobligated. There was no Super Surplus 
authority renewed for FY 2016. 

Official Use Transfers. Property was distributed pursuant to the Attorney General's authority to 
share forfeiture revenues with agencies that participated in the forfeiture that generated the 
property, and pursuant to the DOJ's authority to place forfeited property into official use by the 
Government. For the fiscal years ended September 30, 2016 and 2015, transfers-out of forfeited 
property for official use totaled $4,209 and $4,880, respectively. 

Transfers Pursuant to Public Law. Pursuant to the Consolidated and Further Continuing 
Appropriations Act, 2015 (P.L. 113-235) in FY15, the AFF transferred $1,100 million to the 
USMS Office of the Federal Detention Trustee (OFDT) for necessary expenses related to United 
States prisoners in the custody of the USMS. The Continuing Appropriations Act, 2016 (P.L. 
114-53) adopted this approach and the AFF transferred an additional $61.2 million to OFDT in 
FY 2016. These transfers were treated as expenditure transfers of the AFF. 

Further, the Bipartisan Budget Act of 2015 (P.L. 114-74) enacted in November 2015 included a 
$746 million permanent rescission from the AFF, which was transferred to the U.S. Department 
of the Treasury in September 2016. 

Note 19. Nonexchange Revenues 

Nonexchange revenue consists of income from the investment of the AFF and SADF in U.S. 
Treasury securities. The investment accrual revenue represents the amortization of the discount 
on marketable bills using the straight-line basis. 

These notes are an integral part of the financial statements. 
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Note 19. Nonexchange Revenues (Continued) 

For the Fiscal Years Ended September 30, 2016 and 2015 

2016 2015 

Total Investment Income $ 34,336 $ 6,610 

Note 20. Donations and Forfeitures 

Forfeiture income includes forfeited cash, sales of forfeited property, penalties in lieu of 
forfeiture, recovery of returned asset management costs, judgment collections, and other 
miscellaneous income. For the Fiscal Years ended September 30, 2016 and 2015, net forfeiture 
income attributable to the AFF totaled $1,886,918 and $1,622,651 respectively, after the 
following payments and returns to agencies participating in seizures that led to forfeiture. 

FY 2016 FY 2015 

Payments to individuals or organizations for proceeds from assets $ 581 $ 656 
forfeited and deposited into the AFF and subsequently returned to 
them through a settlement agreement or by a court order. 

Return of forfeiture income to the TFF for its participation in 57,398 17,213 
seizures that led to forfeiture. 

Return of forfeiture income to the U.S. Postal Service for its 10,728 3,153 
participation in seizures that led to forfeiture. 

Return of forfeiture income to the other Federal Agencies for 5 
their participation in seizures that led to forfeiture. 

Total Return of Forfeiture Income $ 68,712 $ 21,022 

These notes are an integral part of the financial statements. 
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Note 21. Reconciliation of Net Cost of Operations (proprietary) to Budget 

For the FiscalY ears EndedSeptember30, 2016 and 2015 

2016 

Resources Used to Finance Activities 

Budgetary Resources Obligated 

New Obligations and Upward Adjustments (Total) $ 1,333,585 

Less: SpendingAuthorityfrom OffsettingCollectionsand 

Recoveries 121,454 

Obligations Net of Offsetting Collections and Recoveries 1,212,131 

Less: Offsetting Receipts and Nonexchange Revenue 34,336 

Net Obligations 1,177,795 

Other Resources 

Donations and F orfeituresof Property 200,868 

T ransfers-In/OutWithout Reimbursement (4,209) 

ImputedFinancingfrom Cost Absorbediy Others (Note 16) 1,531 

Net Other Resources Used to Finance Activities 198,190 

Total Resources Used to Finance Activities 1,375,985 

Resources Used to Finance Items not Part of the Net Cost of 

Operations 

Net Change in Budgetary Resources Obligated for Goods, Services, 

and Benefits Ordered but not Yet Provided 16,329 

Resources That Fund Expenses Recognized in Prior Periods (Note 22) (250) 

Buq;etary Offsetting Collections and Receipts T hat do not 

Affect Net Cost of Operations (166,532) 

Resources That Finance the Acquisition of Assets 

Other Resources or Adjustments to Net Obligated Resources 

That do not Affect Net Cost of Operations (56,991) 

Total Resources Used to Finance Items not Part of the Net Cost 

of Operations (207,444) 

Total Resources Used to Finance the Net Cost of Operations $ 1,168,541 

These notes are an integral part of the financial statements. 
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2015 

$ 2,727,406 

85,963 

2,641,443 

6,610 

2,634,833 

337,357 

(4,890) 

1,571 

334,038 

2,968,871 

(29,653) 

(330,746) 

(328) 

(1,095,110) 

(1,455,837) 

$ 1,513,034 
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Note 21. Reconciliation of Net Cost of Operations (proprietary) to Budget ( continued) 

For the Fiscal Years Ended September 30, 2016 and 2015 

2016 2015 

Components of Net Cost of Operations That Did not Require 
or Generate Resources in the Current Period 

Components That Will Require or Generate Resources $ $ 134 

in FuturePeriods(Note 22) 

Depreciation and Amortization 195 204 

Other 32,333 23,485 

Total Components of Net Cost of Operations That Didnot 

Require or Generate Resources in the Current Period $ 32,528 $ 23,823 

Net Cost of Operations $ 1,201,069 $ 1,536,857 

These notes are an integral part of the financial statements. 
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Note 22. Explanation of Differences Between Liabilities not Covered by Budgetary 
Resources and Components of Net Cost of Operations Requiring or Generating Resources 
in Future Periods 

Liabilities that are not covered by realized budgetary resources and for which there is no 
certainty that budgetary authority will be realized, such as the enactment of an appropriation, are 
considered liabilities not covered by budgetary resources. These liabilities totaling $1,650 and 
$1,900 on September 30, 2016 and 2015, respectively, are discussed in Note 10, Liabilities not 
Covered by Budgetary Resources. Decreases in these liabilities result from current year 
budgetary resources that were used to fund expenses recognized in prior periods. Increases in 
these liabilities represent unfunded expenses that were recognized in the current period. These 
increases, along with the change in the portion of exchange revenue receivables from the public, 
which are not considered budgetary resources until collected, represent components of current 
period net cost of operations that will require or generate budgetary resources in future periods. 
The changes in liabilities not covered by budgetary resources and receivables generating 
resources in future periods are comprised of the following: 

For the Fiscal Years Ended September 30, 2016 and 2015 

Resources that Fund Expenses Recognized in Prior Periods 

Decrease in LiabiltitesNot Covered by Budgetary Resources: 

Decrease in Accrued Annual and Compensatory Leave Liabilities 

Total Resources that Fund Expenses Recognized in Prior Periods 

Components That Will Require or Generate Resources in Future Periods 

Increase in Accrued Annual and Compensatory Leave Liabilities 

Total Components that Will Require or Generate Resources in 

Future Periods 

2016 

$ 

$ 

$ 

$ 

These notes are an integral part of the financial statements. 
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2015 

(250) $ 

(250) $ 

$ 134 

$ 134 
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U.S. Department of Justice 
Assets Forfeiture Fund and Seized Asset Deposit Fund 

Combined Schedules of Spending 
For the Fiscal Years Ended September 30, 2016 and 2015 

Dollars in Thousands 2016 
What Money is Available to Spend? 

Total Resources $ 1,973,287 
Less: Amount Available but Not Agreed to be Spent 624,216 
Less: Amount Not Available to be Spent 15,486 
Total Amounts Agreed to be Spent $ 1,333,585 

How was the Money Spent? 
Personnel Compensation and Benefits 

1100 Personnel Compensation $ 37,227 
1200 Personnel Benefits 12,980 

Other Program Related Expenses 
2100 Travel & Transportation of Persons 5,597 
2200 Transportation of Things 1,798 
2300 Rent, Communications, and Utilities 34,618 
2400 Printing and Reproduction 414 
2500 Other Contractual Services 1,149,240 
2600 Supplies and Materials 3,482 
3100 Equipment 3,385 
3200 Land and Structures 1,750 
4200 Insurance Claims and Indemnities 106 
4300 Interest and Dividends -
4400 Refunds for Forfeited Assets 21,788 

Expenditure Transfer to the U.S. Marshals Service 61,200 
Total Amounts Agreed to be Spent $ 1,333,585 

Who did the Money go to? 
For Profit 619,905 
Federal Government 643,827 
Employees 37,227 
Other 32,626 
Total Amounts Agreed to be Spent $ 1,333,585 

73 

2015 

$ 3,743,891 
796,822 
219,663 

$ 2,727,406 

$ 30,923 
10,563 

7,253 
1,738 

25,340 
528 

1,522,835 
3,262 

12,658 
-

101 
76 

12,129 
1,100,000 

$ 2,727,406 

1,492,065 
1,172,202 

30,923 
32,216 

$ 2,727,406 
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OFFICE OF THE INSPECTOR GENERAL 
ANALYSIS AND SUMMARY OF ACTIONS 

NECESSARY TO CLOSE THE REPORT 

The Office of the Inspector Genera I (OIG) provided a draft of the 
Independent Auditors' Report on Internal Control over Financial Reporting Based on 
an Audit of Financial Statements Performed in Accordance with Government 
Auditing Standards to the Assets Forfeiture R.nd and Seized Asset Deposit R.nd 
(AFF/SADF). The AFF/SADF's response is incorporated in fhfiependent Auditors' 
Report on Internal Control over Financial Reporting Based on an Audit of Financial 
Statements Performed in Accordance with Government Auditing Standards of th is 
f i na I report. The fol I ovi ngprov ides the report's recommendati ons,the status of the 
recommerdati ons, the OIG ana I ys is of the resporli51E!!Q a sun ma ry0f actions 
necessary to closethe report. 

Recommendations: 

1. Implement more effective procedures over review of the Annual 
Financial Statements to supplement higher-level management 
reviews over the Trial Balance and financial statements, to include 
reconciling and researching differences in budgetary information. 

Resolved Thellsti ce Management Division's (JMD's) Assmrfei1ure 
Management Staff (AFMS), B.Jdget Staff, and Finance ~cflrred with 
rur recommendation. The AFF/SADF managementstated in its response that 
the AFMS and the Finance Staff have a I ready imp I ementeand tested ns-v 
reconc i I i ati on procedures into the f i nanc i a I statement pre pa ration process 
that proved e ff ecti vew,eprepa ring the 3rd and 4th q...a rte r Fi nanc i a I 
Statements Packages. In addition, AFMS and the Finance Staff have 
implement~eklyface -to- face meetingsbet\een al lstaf f involved in the 
financial statement preparation process. These meetingshave al ready 
resulted in sel-fidenti f ication of differences in budgetary information that are 
then resolvedpriorto financial reporting. 

This recommendation can be c losedW1en subseq..ent annua I f i nanc i a I 
statementaud it testing ver if iihi:lt management has suf f i c i e~tl 
implementecprocedures that reconciles its budgetary information and 
researches differences bet\eentheTrial Balance and the financial 
statements . 
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2. Work with all participating agencies to develop and implement 
formal policies and control procedures to ensure forfeiture decisions 
are accurately reflected and updated in the Consolidated Assets 
Tracking System (CATS) in a timely manner, which should include 
specific policies and procedures for the appropriate accounting 
treatment of forfeiture orders that are subsequently reversed or 
appealed. 

Resolved TheAFMS concurred with rur recommendation. The AFF/SADF 
managementstated in its response thatr, the past 9 months,the AFMS 
Director personallyaddressed this iss...eat 3q..arterlyvorking grrups 
attended by 75 to 100 forfeiture prosea.tors, agents, and program managers 
fromal 113 participating agencies. As part of the FY 2017 budget al location 
process, the AFMS approved a numberof senior program management 
positionswithinthe:fecL.t:iveOffice fuJJrritedStates Attorneys (EOUSA) 
and each of the investigative agencies that are designed to helpimprove 
administrative oversight, internal controls,enterprise risk management,and 
operational pol icy functions. These positionswi I lbe responsible for 
improvingtransparency arrund w,at the AFF/SADF seize and forfeit, as v-.el I 
as hov and w,y the AFF/SADF seize and forfeit those assets 

This recommendationcan be closedW1e1SUbseq..entannual financial 
statementaud it testing ve r i fies thatJanagementhas deve I oped and 
adeq..ately instructed its participatiagenciesn complylith formalpol icies 
and control procedures designed to ensure forfeiture decisions are accurately 
ref lectedand updated in CATS in a timelynanr,iwnich includesspeci f ic 
pol iciesand procedures for appropriate accrunting treatmentof ferfeitu 
orders that a re subseq..entl y reversed or appea I ed. 

3. Continue to reinforce with the EOUSA's and U.S. Attorneys' offices 
the importance of timely reporting of the forfeiture decision to 
ensure that data in the property and financial management systems 
are updated in a timely manner as changes in status occur. 

Resolved The AFF/SADF concur red with rur recommendation. The 
AFF/SADF managementstated in its response thathe AFMS Di rector 
personal lybriefed approximately164 Assistant United States Attorneys 
representing a I 194 Districts a bat the importance of ti me I ye cording of 
forfeiture dee is ions. In addition, AFMS prepared and di str i '91riagei 1 
handat, atl in i ng the forfeiture ca see I ated events that mustbe recorded 
into CATS, including the associated CATS fie I dsthat needed to be updated 
and the supporting documents that needed to be up I oaded. The AFMS 
Directoralsobriefedthe importanceof this isSLedirectlytotheAttorney 
Genera I's Advisory Comm i ttee,comp r i sedo f the United States Attorneys 
fromrrughlya dozen and half of the districts representing the largestportion 
of asset forfeiture-related cases 

This recommendationcan be closedW1en subseq..entannual financial 
statementaud it testing ve r i fies thM="MS has adeq..ate I y reinforced the 
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timel inesaf entering forfeiture decisions into CATS by the E6>l:jM'U.S. 
Attorneys' offices to ensure the data in the property and f i nanc i a I 
manag ementsystemsa re L.Pdated ti me I y. 

4. Continue to reinforce procedures among investigative agencies to 
ensure that data in CATS is recorded in a timely manner as changes 
in status and valuations occur. 

Resolved The AFF/SADF conrur red with rur recommendation. The 
AFF/SADF managementstated in its response tha~FMS is regularly 
engaging with these i nvesti gati ve agencies aba.t the importance of this i sSLE 
during q...arterlyvorking grrup meetingsand formaltraining events. As 
noted in the response to Recommendaton No. 2, the nEWI y -athor i zed 
governmentprog ram managementpos it ions a re an add itiona I step in 
ens..ir i ng accruntab i I ity in this area 

This recommendationcan be closedW1en subseq..entannual financial 
statementaud it testing ve r i fies thM="MS has adeq...ate I y rein f orct:ltE 
proceduresamong its investigative agencfeR:imelyrecording changes in 
status and valuations for forfeited and seized assets in CATS 

5. Develop and implement procedures to reconcile quarterly Distributed 
Offsetting Receipts to the Agency Standard Report Module in the 
Central Accounting Reporting System (CARS). 

Resolved The AFF/SADF conrur red with rur recommendation. The 
AFF/SADF managementstated in its response thaa I lpersonne I respons i b I e 
for preparing the AFF/SADF financial statements implementeprocedures to 
properlyreportDistribLted Offsetting Receipts in the final FY2016Financial 
Statement Package. The JFMS and the Finance Staff wi I lpdate the process 
for preparing the financial statements to includereconci I ingand reporting 
Di str i bLted Offsetting Receipts in accordance with the Agency Standard 
Report Module in CARS. 

This recommendationcan be closeCMm s..ibseq..entannual financial 
statementaud it testing ve r i fies th{Jtrocedures have been deve I oped and 
imp I ementetm reconc i I eq...a rter I y Di str i bLted Offsetting Receipts to the 
Agency Standard Report Module in CARS. 
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The Department of Justice Office of the Inspector General 
(DOJ OIG) is a statutorily created independent entity 
whose mission is to detect and deter waste, fraud, 
abuse, and misconduct in the Department of Justice, and 
to promote economy and efficiency in the Department's 
operations. Information may be reported to the DOJ 
OIG's hotline at www.Justice.gov/oig/hotline or 
(800) 869-4499. 

0 ff ice of the Inspector Genera I 
U.S. Department of .l.Jst i c e 

\.\Wjusti ce.gov/oi g 
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To: Bailey, Ethel[Bailey.Ethel@epa.gov]; Benitez-Clark, Rowena[benitez-clark.rowena@epa.gov]; 
Miles, Erin[Miles.Erin@epa.gov]; Shiffman, Cari[Shiffman.Cari@epa.gov] 
From: Bodine, Susan 
Sent: Mon 11/6/2017 9:46:24 PM 
Subject: Fwd: Rep. McMorris Rogers EPA Meeting Request re: Black Fly Registration 

Sent from my iPhone 

Begin forwarded message: 

From: "Ringel, Aaron" <ringel.aaron@epa.gov> 
Date: November 6, 2017 at 4:39:24 PM EST 
To: "Traylor, Patrick" <traylor.patrick@epa.gov>, "Beck, Nancy" 
<Bcck.Nanc @epa.gov>, "Baptist, Erik" <baptist.erik@epa.gov>, "Fotouhi, David" 
<Fotouhi.David@epa.gov>, "Bodine, Susan" <bodinc.susan@epa.gov>, "Wagner, 
Kenneth" <wagner.kcnncth@cpa.gov>, "Schuster, Cindy" <Schustcr.Cindy@epa.gov>, 
"Holsman, Marianne" <Holsman.Mariannc@epa.gov> 
Cc: "Lyons, Troy" <lyons.troy@epa.gov>, "Shimmin, Kaitlyn" 
<shimmin.kaitlyn@epa.gov>, "Rodrick, Christian" <rodrick.christian@epa.gov>, "Jackson, 
Ryan" <jackson. an@epa.gov> 
Subject: Rep. McMorris Rogers EPA Meeting Request re: Black Fly Registration 

All, 

See below email from Conference Chairwoman McMorris Rogers' Chief of Staff 
requesting a meeting between EPA staff from OECA/OGC/OCSPP and the 
Congresswoman in regards to a constituent company (Sterling International) and 
their concerns about the chemical registration process not applying to their 
competitor Black Fly. After speaking with Ryan, he suggested Region 10 should be 
included in this as well so I am looping in Ken Wagner from DC as well as Cindy 
Schuster and Marianne Holsman from R10. 

To help facilitate this meeting I would appreciate you letting us know your 
availability to meet with the Congresswoman on one of the below dates she is 
available. The meeting would be on the hill and shouldn't take more than 30-45 
minutes. If you could respond back ASAP it would be much appreciated, they are 
looking to get this set up quickly and the first date is Thursday of this week. 
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Best, 

Aaron 

Aaron E. Ringel 

Deputy Associate Administrator 

Office of Congressional & Intergovernmental Relations 

U.S. Environmental Protection Agency 

W: 202.564.4373 

Ringel.Aaron@epa.gov 

From: Ringel, Aaron [mailto:ringcl.aaron@epa.gov] 
Sent: Thursday, November 2, 2017 5:42 PM 
To: Field, Ian 
Cc: Jackson, Ryan; Neill, Andrew; Rodrick, Christian; Lyons, Troy 
Subject: Re: Requesting meeting with EPA Team Regarding Black Fly Registration 

Hi Ryan and Aaron, 

I understand you have been an incredible help to our constituent (Sterling International) as 
they deal with concerns over their competitor's (Black Fly) compliance with EPA's 
chemical registration process. Thank you so much! 
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Despite your help, we just heard EPA will no longer require Black Fly to register their 
products and comply with the same standards. As you may recall, our constituent's 
company, Sterling, paid over $2 million complying with these standards. And to make 
matters worse, after they registered their formula Black Fly was able to copy it. 

The Congresswoman's goal is fairness. She has been working on this issue for nearly a 
decade, dealing with much pushback and delay during the former administration. We 
appreciate your attention to this matter and would like the chance to learn more about why 
Black Fly and Sterling International seem to be treated differently. 

Could we set up a meeting with the Congresswoman and the following: 

Is there someone on your team who can help us set this up? We'd like to get something on 
the books as soon as possible. 

Thank you very much, 

Ian 

Ian Field 

Chief of Staff 

Congresswoman Cathy McMorris Rodgers (WA-5) 
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To: Shiffman, Cari[Shiffman.Cari@epa.gov] 
From: Bodine, Susan 
Sent: Fri 10/6/2017 1 :56:31 PM 
Subject: Fwd: HQ EOC Spot Report: Region 8, Damage to Crow Agency Water Treatment Facility, 
Crow Agency, MT 

Sent from my iPhone 

Begin forwarded message: 

From: "Eoc, Epahq" <Eoc.Epahq@cpa.gov> 
Date: October 5, 2017 at 7:19:57 PM EDT 
To: "Eoc, Epahq" <Eoc.Epahq@epa.gov> 
Subject: HQ EOC Spot Report: Region 8, Damage to Crow Agency Water Treatment 
Facility, Crow Agency, MT 

This report is being sent as a bee to prevent accidental reply-all messages 

UNCLASSIFIED//FOR OFFICIAL USE ONLY 

HQ EOC Spot Report: Region 8, Damage to Crow Agency 
Water Treatment Facility, Crow Agency, MT 

U.S. Environmental Protection Agency 

Report as of October 5, 2017 at 19:15 ET 
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Overview: On October 4, vandals broke into the Crow Agency water treatment 
facility (serving approximately 1,300 persons per day year-round) and damaged it 
with a shotgun in Crow Agency, MT. There have been varying accounts of damage 
reported by the Bureau of Indian Affairs (BIA) Police, Crow Agency and the FBI. All 
sources agree that the chlorine tank was damaged and was leaking from the valve 
set. A 40-pound bag of "filter aid" - a polymer coagulant - was thrown into the clear 
well. There is concern that this may have released polyacrylamide into the clear 
well and further into the system before the plant was shut down. The facility was 
manually shut off yesterday at approximately 08:00 MT. The water system provided 
and distributed a door-to-door "Do Not Use" advisory. The notice will also be 
posted in conspicuous locations and announced on the local radio station. In 
addition, Region 8 is issuing an Emergency Administrative Order to ensure proper 
system evaluation and startup. The residents are being provided bottled water as a 
precaution. 

State, Local and other Federal Agency Actions: Region 8 is supporting the Crow 
Agency tribe's request for assistance in getting the plant back on-line. In addition to 
working with multiple internal entities (i.e., EPA Montana Office, EPA Drinking 
Water Unit, EPA Drinking Water Enforcement Unit, EPA Criminal Investigation 
Division, OECA, and the EPA Tribal Assistance Program), Region 8 is also 
coordinating with the Tribe, the System operator, the FBI, the BIA Police, and 
numerous other governmental and legal authorities to assist in the investigation, 
damage assessment, and response. 

EPA Actions: A Region 8 OSC was deployed and is working with the treatment 
chemical supplier and Region 8 drinking water staff to assess and understand any 
potential threat posed by contaminated water that may have been released into the 
distribution system from the clear well. Additionally, the OSC is assisting the plant 
operator with damage assessment of the plant, developing steps required to bring it 
back on-line, and assessing residual chlorine monitoring in the distribution system 
and taking steps to start to clean/decontaminate the plant. Region 8 CID agents 
conducted an investigation of the facility after the OSC could confirm that there 
were no elevated vapors in the facility. 

Media Interest: Medium 

http://billingsgazette.com/news/state-and-regional/montana/tribe-delivers-bottled
water-to-crow-agency-after-treatm ent-facility/article 1833b0e3-f89e-57f0-901 b
fa0d0172d076. htm I 

http://mtpr.org/post/vandals-destroy-crow-agency-water-treatment-plant 
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The HQ EOC will continue to monitor and provide updates as needed 

Steve Ridenour, Senior Watch Officer 

U.S. Environmental Protection Agency 

Headquarters Emergency Operations Center 

1200 Pennsylvania Ave 

Washington, DC 20004 

202-564-3850 (24hrs) 

eoc.epahq@epa.gov 
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To: Starfield, Lawrence[Starfield.Lawrence@epa.gov] 
From: Bodine, Susan 
Sent: Mon 9/25/2017 3:44:45 PM 
Subject: Fwd: EPA - DOJ/ENRD Weekly Update Call 
2017.09.25 EPA-EN RD Legal Leadership Call.DOCX 
A TT0000 1 . htm 

Sent from my iPad 

Begin forwarded message: 

From: "Brightbill, Jonathan (ENRD)" <Jonathan.Brightbill@usdoj.gov> 
Date: September 25, 2017 at 11 :36:37 AM EDT 
To: "Wood, Jeffrey (ENRD)" <Jcffrcy.Wood@usdoj.gov>, "'Schwab, Justin"' 
<schwab.justin@cpa.gov>, "Minoli Kevin (minoli.kevin@epa.gov)" 
<minoli.kevin@epa.gov>, "'Schmidt.Lorie@epa.gov"' <Schmidt.Loric@epa.gov>, 
"'Srinivasan.Gautam@epa.gov"' <Srinivasan.Gautam@cpa.gov>, 
"'fotouhi.david@epa.gov"' <fotouhi.david@cpa.gov>, "'Baptist, Erik"' 
<baptist.erik@cpa.gov>, "'bodinc.susan@cpa.gov"' <bodine.susan@epa.gov>, "Gelber, 
Bruce (ENRD)" <Bruce.Gclber@usdoj.gov>, "Middleton, Brandon (ENRD)" 
<Brandon.Middlcton@usdoj.gov>, "Grant, Eric (ENRD)" <Eric.Grant@usdoj.gov> 
Cc: "'Traylor, Patrick"' <traylor.patrick@epa.gov>, "Snow, Corinne (ENRD)" 
<Corinne. Snow@usdoj.gov> 
Subject: RE: EPA-DOJ/ENRD Weekly Update Call 

All -Attached is the agenda for today's EPA-EN RD legal leadership call. OECA indicates that 3:30 
PM does not work for many of its participants this week. Given that, we are going to plan to 

proceed with OGC at 4:00 PM (as usual), then do OECA at 4:30 PM. If 4:30 PM today does not 

work for OECA, we can look to reschedule for another time this week, or just handle those items 

on an ad hoc basis. 

Jonathan D. Brightbill 
Deputy Assistant Attorney General 

Environment and Natural Resources Division 
U.S. Department of Justice 
950 Pennsylvania Avenue, N.W., Room 2133 
Washington, D.C. 20530 
Office: (202) 514-2766 
Mobile: (202) 598-3370 

Jonathan. Brightbill@usdoi.gov 
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To: Ferguson, Lincoln[ferguson.lincoln@epa.gov] 
Cc: Kenneth Wagner (wagner.kenneth@epa.gov)[wagner.kenneth@epa.gov]; Forsgren, 
Lee[Forsgren.Lee@epa.gov]; Patrick Traylor (traylor.patrick@epa.gov)[traylor.patrick@epa.gov]; 
Letendre, Daisy[letendre.daisy@epa.gov]; Fotouhi, David[fotouhi.david@epa.gov] 
From: Bodine, Susan 
Sent: Mon 10/23/2017 12:45:58 PM 
Subject: Briefing paper for NAHB meeting on Tuesday 10-24 

Lincoln, attached is a background briefing paper for tomorrow's meeting with NAHB in the Alm 
room. 

ED_ 001803A_ 00006004-00001 



To: Miles, Erin[Miles.Erin@epa.gov] 
Cc: Starfield, Lawrence[Starfield. Lawrence@epa.gov]; Traylor, Patrick[traylor. patrick@epa.gov]; 
Shiffman, Cari[Shiffman. Cari@epa.gov] 
From: Bodine, Susan 
Sent: Wed 9/20/2017 9:58:43 PM 
Subject: RE: Whitehouse response follow up 
Dear Senator Whitehouse and Senator Merkley v 3.docx 

Revised letter 

1·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-, 
i i 

! Ex. 5 - Deliberative Process ! 
t-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

1·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·. 

1-------------------------------~-~-■-----~----=----~-~-~--~--~-~-~~-!_i_y~-----~--~~~-~-~-~---------------------------J 
From: Miles, Erin 
Sent: Tuesday, September 19, 2017 8:48 PM 
To: Bodine, Susan <bodine.susan@epa.gov> 
Cc: Starfield, Lawrence <Starfield.Lawrence@epa.gov>; Traylor, Patrick 
<traylor.patrick@epa.gov>; Shiffman, Cari <Shiffman.Cari@epa.gov> 
Subject: Whitehouse response follow up 

Susan, 

Here are some suggested edits from OC/OCE to the response to the Whitehouse letter. The 
[ Ex. 5 - Deliberative Process put maybe we can discuss tomorrow 
;_m ommg, -· --Erm ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· · 

Suggested edits to the NPM paragraph: 

.--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

! Ex. 5 - Deliberative Process ! i i 
i·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 
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Ex. 5 - Deliberative Process 

Question #8 - Do you believe all covered water systems should follow EP A's drinking water 
analytical methods when testing drinking water for contamination? If so, what efforts will you 
undertake to ensure all water systems are brought into compliance? 
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Ex.5 -Deliberative Process 

Question #9 - Rhode Island ozone air quality issues are largely due to transported emissions from 
upwind states leading to ozone formation that pollutes the air and lungs of people in downwind 
states like mine. The Rhode Island Department of Environmental Management reports that there 
remain a number of power plants located in upwind states that have pollution control equipment 
installed to reduce nitrogen oxides emissions that either do not use that equipment during the 
ozone season or do not use it in a way that optimizes the reduction of nitrogen oxides emissions. 
Why would this be the case? 

Ex.5 -Deliberative Process 
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Cc: Senn, John[Senn.John@epa.gov] 
To: Hull, George[Hull.George@epa.gov] 
From: Bodine, Susan 
Sent: Thur 12/7/2017 2:07:53 AM 
Subject: Fwd: FOR REVIEW: Adminstrator's Emphasis List press release 
Adminstrator's Emphasis List press release.docx 
A TT0000 1 . htm 

Sent from my iPad 

Begin forwarded message: 

From: "Mackey, Cyndy" <Mackey.Cyndy@epa.gov> 
Date: December 6, 2017 at 9:02:05 PM EST 
To: "Senn, John" <Senn.John@ cpa.gov>, "Bodine, Susan" <bodinc.susan@epa.gov>, 
"Starfield, Lawrence" <Starfield.Lawrence@epa.gov> 
Cc: "McCullough, Mary" <McCullough.Ma y@cpa.gov>, "DeLeon, Rafael" 
<Delcon.Rafael@epa.gov>, "Patterson, Kenneth" <Patterson.Kenneth@epa.gov>, 
"Gardner, Monica" <Gardner.Monica@epa.gov> 
Subject: Fwd: FOR REVIEW: Adminstrator's Emphasis List press release 

FYI - OSRE has reviewed the press release and list of sites and we are fine with these. See 
below for press release and list of sites. 

Cyndy Mackey 
Director, OSRE 
(202) 564-8206 (Office) 
(202) 591-6184 (Office cell) 

Begin forwarded message: 

From: "Woolford, James" <W oolford.James@epa.gov> 
Date: December 6, 2017 at 8:05:37 PM EST 
To: "Mackey, Cyndy" <Mackey.C ndy@epa.gov>, "DeLeon, Rafael" 
<Del eon.Rafael@epa.gov>, "Bertrand, Charlotte" <Bertrand. Charl otte@epa.gov>, 
"Leonard, Paul" <leonard.paul@epa.gov>, "Gervais, Gregory" 
<Gervais.Grego @cpa.gov> 
Subject: Fwd: FOR REVIEW: Adminstrator's Emphasis List press release 

FYSA. Looks like Friday rollout... 

Sent from my iPhone, please excuse spelling errors. 
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Thanks, Jim. 

Begin forwarded message: 

From: "Siedschlag, Gregory" <Sicdschlag.Grego y@epa.gov> 
Date: December 6, 2017 at 5:19:37 PM EST 
To: OLEM OSRTI Press <OLEM-OSRTI-Prcss@epa.g_gy>, "Woolford, James" 
<Woolford.James@cpa.gov>, "Stalcup, Dana" <Stalcup.Dana@epa.gov>, "Bucci, 
Anthony" <bucci.anthony@cpa.gov>, "Hovis, Jennifer" 
<Hovis.Jenni fcr@epa.gov> 
Subject: FOR REVIEW: Adminstrator's Emphasis List press release 

Hi all, 

I've attached a draft press release. Please review and send me your comments by 1 p.m. 
Thursday. 

! ' 

i Ex. 5 - Deliberative Process ! ! i 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·l 

.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·. 
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Anthony - can you see my note about confirming the site info? 

I'll be across the river for training from 9-12 in the morning, back in the office around 
12:30-1. 

Best, 

Greg Siedschlag 

Outreach and Communications Specialist 
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Office of Superfund Remediation and Technology Innovation 

U.S. Environmental Protection Agency 

Office: (703) 603-9044 

Cell: (571) 255-0284 

Follow us on Twitter @EPALand 
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To: 
Cc: 
From: 

Kelley, Rosemarie[Kelley.Rosemarie@epa.gov]; Bailey, Ethel[Bailey.Ethel@epa.gov] 
Starfield, Lawrence[Starfie Id. Lawrence@epa.gov]; Traylor, Patrick[traylor. patrick@epa.gov] 
Bodine, Susan 

Sent: Mon 11/13/2017 10:46:23 PM 
Subject: RE: Rep. McMorris Rogers EPA Meeting Request re: Black Fly Registration 

Yes, it is in the Alm room so there is plenty of space. 

From: Kelley, Rosemarie 
Sent: Monday, November 13, 2017 5:41 PM 
To: Bodine, Susan <bodine.susan@epa.gov>; Bailey, Ethel <Bailey.Ethel@epa.gov> 
Cc: Starfield, Lawrence <Starfield.Lawrence@epa.gov>; Traylor, Patrick 
<traylor.patrick@epa.gov> 
Subject: RE: Rep. McMorris Rogers EPA Meeting Request re: Black Fly Registration 

Larry, Patrick, Susan-

Please let me know whether you want someone from OCE to attend this meeting. I do not think 
anyone from our office is on the invite. 

Rosemarie 

From: Bodine, Susan 
Sent: Monday, November 13, 2017 5:37 PM 
To: Bailey, Ethel <Bailey.Ethcl@cpa.g_ov> 
Cc: Starfield, Lawrence <Star-field.Lawrence c e a. oy>; Kelley, Rosemarie 
<Kelley.Rosemarie@ CJ a.gov>; Traylor, Patrick <traylor.patrick@cpa.gov> 
Subject: FW: Rep. McMorris Rogers EPA Meeting Request re: Black Fly Registration 

For Thursday's Black Flag meeting. 

From: Ringel, Aaron 
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Sent: Monday, November 13, 2017 5:33 PM 
To: Traylor, Patrick <traylor.patrick@cpa.gQ_Y>; Beck, Nancy <Bcck.Nancy(alcpa.gov>; Baptist, 
Erik <baptist.crik@cpa.gov>; Bodine, Susan <bodinc.susan@epa.gov>; Wagner, Kenneth 
<wagncr.kcnncth@cpa.gov>; Schuster, Cindy <Schuster.Cindy@ cpa.ggy>; Holsman, Marianne 
<Holsman.Marianne@epa.gov> 
Cc: Lyons, Troy <L ons.troy@cpa.gov>; Shimmin, Kaitlyn <shimmin.kaitl n@ cpa.ggy>; 
Rodrick, Christian <rodrick.christian@cpa.gov> 
Subject: RE: Rep. McMorris Rogers EPA Meeting Request re: Black Fly Registration 

All, I wanted to make sure you had the below and attached additional information 
(timeline of Sterling lnternational's issues/letter to EPA from CMR) from Rep. McMorris 
Rogers office that were sent to me today in regards to our briefing with her on Thursday 
morning. Of note, they have just made me aware that she will be bringing Marc 
Himmelstein, President of National Environmental Strategies, along with her who is the 
lobbyist for Sterling International. 

FROM CMR STAFF: 

Joining the first meeting: 

Marc Himmelstein, President of National Environmental Strategies. 

We recently heard that Black Fly will not have to register their fly trap on FIFRA. Sterling, a 
business started out of the CEO's own home, complied with EPA's demand that he register his 
trap under FIFRA and through that process, lost millions of dollars. We will have the number at 
the meeting. I've attached the timeline that we've been working this issue and the 
correspondence with EPA dating back to 2011. 

-Aaron 

From: Ringel, Aaron 
Sent: Monday, November 6, 2017 4:39 PM 
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To: Traylor, Patrick <traylor.patrick@cpa. ov>; Beck, Nancy <bcck.nanc @cpa.go_y>; Baptist, 
Erik <baptist.erik@cpa.gov>; Fotouhi, David <fotouhi.david(alcpa.2:ov>; Bodine, Susan 

. . 

<bodinc.susana_ cpa.gov>; Ken Wagner (w1!gncr.kcnncth@cpa._m:) 
<wa ncr.kcnncth a.c a.aov>; Schuster, Cindy <Schuster.Cindy@ cpa.ggy>; Holsman, Marianne 
<Holsman.Mariannc@cpa.gov> 
Cc: Troy Lyons (lyons.troy@cpa.goy) <lyons.troy@cpa.gov>; Shimmin, Kaitlyn 
<shimmin.kaitlyn@c1a.gov>; Christian Rodrick (Rodrick.Christian@ cpa.gov) 
<Rodrick.Christian@.cpa.gov>; Ryan Jackson (jackson. yan@cpa.gQy) <jackson.ryan@cpa.gov> 
Subject: Rep. McMorris Rogers EPA Meeting Request re: Black Fly Registration 

All, 

See below email from Conference Chairwoman McMorris Rogers' Chief of Staff 
requesting a meeting between EPA staff from OECA/OGC/OCSPP and the 
Congresswoman in regards to a constituent company (Sterling International) and their 
concerns about the chemical registration process not applying to their competitor Black 
Fly. After speaking with Ryan, he suggested Region 10 should be included in this as 
well so I am looping in Ken Wagner from DC as well as Cindy Schuster and Marianne 
Holsman from R10. 

To help facilitate this meeting I would appreciate you letting us know your availability to 
meet with the Congresswoman on one of the below dates she is available. The meeting 
would be on the hill and shouldn't take more than 30-45 minutes. If you could respond 
back ASAP it would be much appreciated, they are looking to get this set up quickly and 
the first date is Thursday of this week. 

Best, 

Aaron 
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Aaron E. Ringel 

Deputy Associate Administrator 

Office of Congressional & Intergovernmental Relations 

U.S. Environmental Protection Agency 

W: 202.564.4373 

From: Ringel, Aaron L-'--'--'-========-1='.==J 
Sent: Thursday, November 2, 2017 5:42 PM 
To: Field, Ian 
Cc: Jackson, Ryan; Neill, Andrew; Rodrick, Christian; Lyons, Troy 
Subject: Re: Requesting meeting with EPA Team Regarding Black Fly Registration 

Hi Ryan and Aaron, 

I understand you have been an incredible help to our constituent (Sterling International) as they 
deal with concerns over their competitor's (Black Fly) compliance with EPA's chemical 
registration process. Thank you so much! 

Despite your help, we just heard EPA will no longer require Black Fly to register their products 
and comply with the same standards. As you may recall, our constituent's company, Sterling, 
paid over $2 million complying with these standards. And to make matters worse, after they 
registered their formula Black Fly was able to copy it. 

The Congresswoman's goal is fairness. She has been working on this issue for nearly a decade, 
dealing with much pushback and delay during the former administration. We appreciate your 
attention to this matter and would like the chance to learn more about why Black Fly and 
Sterling International seem to be treated differently. 
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Could we set up a meeting with the Congresswoman and the following: 

Is there someone on your team who can help us set this up? We'd like to get something on the 
books as soon as possible. 

Thank you very much, 

Ian 

Ian Field 

Chief of Staff 

Congresswoman Cathy McMorris Rodgers (WA-5) 
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To: Lovell, Will (William)[lovell.william@epa.gov] 
Cc: Forsgren, Lee[Forsgren.Lee@epa.gov]; Wehrum, Bill[Wehrum.Bill@epa.gov]; Gunasekara, 
Mandy[Gunase kara. Mandy@epa.gov] 
From: Bodine, Susan 
Sent: Wed 12/6/2017 7:42:45 PM 
Subject: RE: Meeting with Kinder Morgan 

I do not have any information. 

This is an ESA issue, which is FWS. 

i i 
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From: Lovell, Will (William) 
Sent: Wednesday, December 6, 2017 9:27 AM 
To: Bodine, Susan <bodine.susan@epa.gov> 
Subject: FW: Meeting with Kinder Morgan 

Good morning, Susan, 

Would you happen to have information on the American Burying Beetle/ESA issue and its 
impact on the oil and gas sector? I have material on every other topic for the memo to the 
Administrator. 

Thank you, 
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Will 

From: Ford, Hayley 
Sent: Monday, November 27, 2017 5:57 PM 
To: Dravis, Samantha <dravis.samantha@cpa.g_o_y>; Bolen, Brittany <bo1cn.brittany@cpa.gov>; 
Wehmm, Bill <Wchmm.Bill@cpa. ov>; Gunasekara, Mandy <Gunasckara.Mand c a. ov>; 
Kelly, Albert <kclly.albcrt@ er a.ggy>; Beck, Nancy <Bcck.Nanc @cpa.gQY>; Baptist, Erik 
<baptist.erik(qlcpa.gov>; Jackson, Ryan <jackson. :yan@ci a. ov>; Bodine, Susan 
<bodinc.susan@cia.gov>; Traylor, Patrick <traylor.patrick@ epa.goy> 
Cc: Ferguson, Lincoln <ferguson.lincoln@epa.gov>; Lovell, Will (William) 
<lovell.william~ epa.ggy>; Falvo, Nicholas <falvo.nicholas@ cpa.ggy> 
Subject: Meeting with Kinder Morgan 

All-

The Administrator will be meeting with Kinder Morgan on Dec 7 at 4:45PM. Attendees are 
below, as well as issues they'd like to discuss. Please let me know if you should attend this 
meeting, as well as if you can prepare a briefer on the below issues prior to the meeting. It is 
small, so I think one staff from each of the issue areas ( or one who can speak to a few issues) is 
plenty. 

Attendees: 

Larry Huddleston, Vice President-Commercial 
Dirk Cockmm, Vice President-Environment, Safety and Health 
Tom Hutchins, Vice President-Environment, Safety and Health 
Dave Conover, Vice President-Corporate Communications/Public Affairs 

Key Issues: 

• NSPS OOOOa rule-making 

• Superfund cleanup sediment policy 

• American Burying Beetle/ESA issue and its impact on the oil and gas sector 
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• EPA participation in FERC-led natural gas project permitting NEPA analyses 

Thank you! 

Hayley Ford 

Deputy White House Liaison and Personal Aide to the Administrator 

Environmental Protection Agency 

Phone:202-564-2022 

Cell: 202-306-1296 
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To: Starfield, Lawrence[Starfield. Lawrence@epa.gov]; Traylor, Patrick[traylor. patrick@epa.gov] 
From: Bodine, Susan 
Sent: Wed 11/22/20171:14:10 PM 
Subject: RE: Portland -- updated red line of OHA's 11/20 draft BCA 
Comp Aqrmt PWB draft 11-20 (with OECA comments 11 21 at 2 pm EST).docx 

,-·-Thanks_ Larrv~.-1 agree.with all_ of OCE' s _ comments! ·-·-·-·-·-·-Ex. __ 5 __ -__ De Ii be rat ive . Process ____________ i ! 

I Ex. 5 - Deliberative Process I 
i ! 
i--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

Susan 

From: Starfield, Lawrence 
Sent: Tuesday, November 21, 2017 7: 14 PM 
To: Bodine, Susan <bodine.susan@epa.gov>; Traylor, Patrick <traylor.patrick@epa.gov> 
Subject: FW: Portland -- updated redline of OHA's 11/20 draft BCA 
Importance: High 

Susan and Patrick, 

As Ed Kowalski said, he doesn't want to share something with Oregon that is not our final, 
agreed-upon position. Please try to take a look and see if you are good with this version, 
recognizing that it includes a couple of placeholders. 

Thanks. 

Larry 

This message is CONFIDENTIAL, and may contain legally privileged information. If you are 
not the intended recipient, or believe you received this communication in error, please delete it 
immediately, do not copy, and notify the sender. Thank you. 
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From: Kelley, Rosemarie 
Sent: Tuesday, November 21, 2017 2:31 PM 
To: Starfield, Lawrence <Starfield.Lawrence@epa.gill::>; Traylor, Patrick 
<traylor.patrick@,epa.gQY>; Bodine, Susan <bodine.susan@epa.gov> 
Cc: Theis, Joseph <Theis.Joseph~ epa.gov>; Denton, Loren <Denton.Loren@ epa.gQ_y>; Pollins, 
Mark <Pollins.Mark@epa.gQY>; Rog, Morgan <Rog.Morgan@epa.gqy>; King, Carol 
<King.Carol@epa.g_gy_>; Bendik, Kaitlyn <bendik.kaitlyn@epa.goy> 
Subject: FW: Portland -- updated redline of OHA's 11/20 draft BCA 
Importance: High 

Larry, Patrick, and Susan-

Attached is our markup of the Oregon order. We think this reflects the concerns we discussed 
yesterday. 

Please let us know if you are comfortable sharing this with the Region. 

Rosemarie 

From: King, Carol 
Sent: Tuesday, November 21, 2017 2:19 PM 
To: Kelley, Rosemarie <Kelley.Rosemarie@epa.g9v>; Theis, Joseph <Theis.Joseph(q)epa.gQY>; 
Denton, Loren <Denton.Loren@epa.gov>; Pollins, Mark <Pollins.Mark@epa.gQY> 
Cc: Rog, Morgan <R_og.Mor ... an@epa.g_qy>; Bendik, Kaitlyn <bendik.kaitlyn@ epa.gqy_> 
Subject: Portland -- updated redline of OHA's 11/20 draft BCA 
Importance: High 

We attach an updated version of the PWB BCA redline. We tried to address OECA 
management's concerns. Please let us know if you have additional changes. Also, will you be 
sending it to Ed in Region 10 today, or does it have to go to Larry, Susan and Patrick first? 
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Thanks, 

Carol 

Carol DeMarco King, Acting Chief 
Municipal Enforcement Branch 
Water Enforcement Division 

Office of Enforcement and Compliance Assurance 

U.S. EPA 
1200 Pennsylvania Ave., NW 
Washington, DC 20460 
Phone:(202)564-2412 

Email: =='-"'-'----'=""-==~ 

CONFIDENTIAL: This transmission may contain deliberative, attorney-client, attorney work 
product or otherwise privileged material. Do not release under FOIA without appropriate 
review. If this message was sent to you in error, you are instructed to delete this message from 
your machine and all storage media whether electronic or hard copy. 

ED_ 001803A_ 00006040-00003 



To: Kelley, Rosemarie[Kelley.Rosemarie@epa.gov]; Starfield, 
Lawrence[Starfield.Lawrence@epa.gov]; Traylor, Patrick[traylor.patrick@epa.gov] 
Cc: Theis, Joseph[Theis.Joseph@epa.gov] 
From: Bodine, Susan 
Sent: Fri 11/17/2017 1:55:40 AM 
Subject: RE: Recent Events in Chemours GenX Matter in Cape Fear NC 

Thank you. I knew about the revocation of the permit, but not the new release. 

From: Kelley, Rosemarie 
Sent: Thursday, November 16, 2017 8:54 PM 
To: Starfield, Lawrence <Starfield.Lawrence@epa.gov>; Traylor, Patrick 
<traylor.patrick@epa.gov>; Bodine, Susan <bodine.susan@epa.gov> 
Cc: Theis, Joseph <Theis.Joseph@epa.gov> 
Subject: Fwd: Recent Events in Chemours GenX Matter in Cape Fear NC 

Larry, Patrick, and Susan-

You may have heard about these developments from other sources, but I am forwarding on the 
off chance you have not. 

Rosemarie 

Begin forwarded message: 

Subject: Recent Events in Chemours GenX Matter in Cape Fear NC 

NC DEQ is moving to revoke the Chemours' NPDES permit. When it is posted on 
the state's website, you can view it at: 

November Release: This morning the Region learned of ANOTHER release at the 
Chemours facility two days ago (11/14/2017) associated with a leak in the Vinyl Ethers 
South Condensation Tower (not the GenX process). 
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Mark Garvey 

EPA Headquarters 

Office of Civil Enforcement 

Attorney 

202-564-4168 

garvey.mark@epa.gov 

NOTE: This email and its attachments may contain confidential information, 

attorney-work product, enforcement sensitive material or privileged information. 
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To: Wood, Jeffrey (ENRD)[Jeffrey.Wood@usdoj.gov]; bruce. gelber 
(bruce .gelber@usdoj.gov)[bruce .gelber@usdoj.gov]; Starfield, Lawrence[Starfield. Lawrence@epa.gov]; 
Patrick Traylor (traylor. patrick@epa.gov)[traylor. patrick@epa.gov]; Kelley, 
Rosemarie[Kelley.Rosemarie@epa.gov]; Senn, John[Senn.John@epa.gov] 
Cc: Bowman, Liz[Bowman.Liz@epa.gov]; Wilcox, Jahan[wilcox.jahan@epa.gov] 
From: Bodine, Susan 
Sent: Mon 10/23/2017 10:22:39 PM 
Subject: FW: Planning for ENRD/EPA Press Call -- PDC and ExxonMobil Clean Air Act Settlements 

Since the AG is not participating, the Administrator's office decided that the press availability 
for the PDC and Exxon cases does not rise to the Administrator's level. We will put Patrick on 
the phone to answer reporters' questions (with help from staff). 

We would, however, like a quote from the Administrator in the press releases for these cases. 

Susan 

From: Wilcox, Jahan 
Sent: Saturday, October 21, 2017 12:38 PM 
To: Flores, Sarah Isgur (OPA) <Sarah.Isgur.Flores@usdoj.gm:>; Bowman, Liz 
<Bowman. Liz@k_IIB£_ov> 
Subject: Re: Planning for ENRD/EP A Press Call -- PDC and ExxonMobil Clean Air Act 
Settlements 

I think so let me add Liz. 

Sent from my iPhone 

On Oct 21, 2017, at 11:38 AM, Flores, Sarah Isgur (OPA) <Sarah.lsgur.Florcs@usdoj.go_y> 
wrote: 
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Y'all on board w this? 

Begin forwarded message: 

From: "Abueg, Mark (OPA)" <mabueg@jmd.usdoj.goy> 
Date: October 21, 2017 at 11:37:12 AM EDT 
To: "Flores, Sarah Isgur (OPA)" <siflorcs@jmd.usdoj.go_y>, "Prior, Ian (OPA)" 
<JPrior@jmd. usdoj .gov> 
Cc: "Hornbuckle, Wyn (OPA)" <whombucklc@jmd.usdoj.gov>, "Edwards, Jeremy 
M. (OPA)" <jmcdwards@jmd.usdoj.gov> 
Subject: Planning for ENRD/EPA Press Call -- PDC and ExxonMobil Clean Air 
Act Settlements 

Sarah and Ian, 

ENRD wants to conduct a joint press call (either Monday, Oct. 30 or Tuesday, Oct. 31) with the 
EPA to announce two separate settlements that resolve violations of the Clean Air Act. One 
involves PDC Energy, Inc. (EPA's Region 8) and the other is with ExxonMobil (EPA Region 6). 

Speakers on the call would include the following: 

Just wanted to make sure this is okay and that there are no conflicts on either day. 

Best, 

Mark 

Mark Abueg 
Public Affairs Specialist 
U.S. Department of Justice 
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Office of Public Affairs 

Office: (202) 353-6836 
Cell: (202) 353-5132 
Email: !..!..!.!::.!..!..!.:..!=====~ 
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To: Kelley, Rosemarie[Kelley.Rosemarie@epa.gov]; Brooks, Phillip[Brooks.Phillip@epa.gov] 
Cc: Patrick Traylor (traylor.patrick@epa.gov)[traylor.patrick@epa.gov]; Starfield, 
Lawrence[Starfield.Lawrence@epa.gov]; Shiffman, Cari[Shiffman.Cari@epa.gov] 
From: Bodine, Susan 
Sent: Wed 12/6/2017 7:26:23 PM 
Subject: FW: Meeting with Kinder Morgan 

[ Ex. 5 - Deliberative Process I 
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Susan 

From: Lovell, Will (William) 
Sent: Wednesday, December 6, 2017 9:27 AM 
To: Bodine, Susan <bodine.susan@epa.gov> 
Subject: FW: Meeting with Kinder Morgan 

Good morning, Susan, 

Would you happen to have information on the American Burying Beetle/ESA issue and its 
impact on the oil and gas sector? I have material on every other topic for the memo to the 
Administrator. 

Thank you, 

Will 
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To: 
From: 
Sent: 
Subject: 

Hull, George[Hull.George@epa.gov]; Senn, John[Senn.John@epa.gov] 
Bodine, Susan 
Thur 12/7/2017 1 :59:04 AM 
CV 

I found a pdf that I cut and paste from 

Sent from my iPad 

Begin forwarded message: 

From: Susan Bodine 4 Ex. 6 - Personal Privacy i 
Date: December 6, 20iTafK55:45.PM-EsT·-·-·-·-·-·-·-·J 
To: 
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EXPERIENCE =:J 

Senior Advisor to the Administrator, U.S. Environmental Protection Agency. 

September 2017-December 2017 

Chief Counsel, Senate Environment and Public Works Committee =:J 

410 Senate Dirksen Office Building Washington, DC 20510::J 

January 2015-September 2017 

The Environment and Public Works Committee has jurisdiction over all environmental and fish 

and wildlife protection laws as well as the Federal Highway Program, the civil works program of 

the Army Corps of Engineers, and other infrastructure authorities. =:J 

Partner, Barnes & Thornburg.=:J1717 Pennsylvania Ave. N.W., Suite 500 Washington, DC 

20006::JMarch 2009-January 2015 =:J 

Environmental Law and Policy. 

Assistant Administrator, Office of Solid Waste and Emergency Response, U.S. Environmental 

Protection Agency. 

1200 Pennsylvania Avenue, Washington, DC:JJanuary 2006-January 2009 (confirmed by the 

Senate on December 17, 2005). 

As an EPA Assistant Administrator, I had twelve staff who reported directly to me. Through 

them I managed nearly 600 headquarters employees and an annual budget of $1.3 billion to 

carry out EPA's programs related to brownfields revitalization, oil spill prevention and response, 

chemical accident prevention and preparedness, underground storage tanks; and emergency 

response (including Homeland Security); Superfund cleanup, and the management of hazardous 

waste. 

Committee on Transportation and Infrastructure, Subcommittee on Water Resources and 

Environment, U.S. House of Representatives, Washington, D.C. 

Rayburn House Office Building, Washington, DC:J 

February 2001-December 2005: Staff Director and Senior Counsel, 
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January 1995 - January 2001: Counsel 

As a staff director, I managed a six person staff to carry out all oversight and legislative activities 

relating to water resources issues, including issues related to the control of water pollution, 

protection of wetlands, the cleanup of contaminated property, water supply, navigation, flood 

control and the related activities of EPA, the U.S. Army Corps of Engineers, the National Oceanic 

and Atmospheric Administration, the Natural Resources Conservation Service, and the 

Tennessee Valley Authority. 

Covington & Burling. 

1201 Pennsylvania Avenue, Washington, D.C. Associate, August 1988 - January 1995 

As an associate, I represented clients involved in Superfund litigation and Clean Water Act 

permit appeals, counseled clients on compliance with the Resource Conservation and Recovery 

Act, drafted comments on proposed agency regulations, prepared clients for multi-media 

inspections, conducted environmental due diligence for real estate and corporate transactions, 

and drafted environmental contract terms. 

ASARCO, Inc. 

180 Maiden Lane, NY, NY August 1983-July 1985 

Paralegal in the legal department of Fortune 500 company. 

EDUCATION: 

University of Pennsylvania School of Law 

Philadelphia, Pennsylvania □J.D., cum laude (May 1988) 

University of Pennsylvania Law Review, Editorial Board (1987-88) 

Princeton University 

Princeton, New Jersey=:JA.B, History, cum laude (June 1983) 

PROFESSIONAL: 

Security Clearances (former): 

Top Secret Sensitive Compartmented Information access 
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Bar Admissions: 

District of Columbia 

Commonwealth of Pennsylvania (inactive) 

U.S. Court of Appeals for the District of Columbia Circuit 

PERSONAL: 

l ___________________________________________________________________ Ex. __ 6 __ -__ Pe rs on a I _ Privacy -------------------------------------------------------------·-·__j 
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To: Traylor, Patrick[traylor.patrick@epa.gov] 
From: Bodine, Susan 
Sent: Tue 11/14/2017 9:35:31 PM 
Subject: Fwd: hiring request 
OECA Hiring request.pdf 
A TT0000 1 . htm 

Sent from my iPhone 

Begin forwarded message: 

From: "Starfield, Lawrence" <Starfield.Lawrcnce@epa.gov> 
To: "Bodine, Susan" <bodine.susan@epa.gov> 
Subject: FW: hiring request 

FYI. 

From: Flynn, Mike 
Sent: Monday, November 13, 2017 7:01 PM 
To: Starfield, Lawrence <Starficld.Lawrcnce@epa.gov> 
Cc: Badalamente, Mark <Badalamentc.Mark@epa.gov>; Vizian, Donna 
<Vizian.Donna@epa.gov> 
Subject: hiring request 

Larry, 

This is in response to your attached request for an exemption to the external hiring freeze. 
You requested to hire two additional criminal investigators. Given our FTE situation, I am 
approving you moving forward with I of the 2 hires at this time. We will reconsider the 2nd 

hire based on review of your Strategy for Managing FTE Levels for your office. To allow 
you to move quickly with the 2nd hire, if approved at a later point, I suggest you go out with 
an advertisement that allows for multiple selections. 

Let me know if you have any questions. 
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Thanks, Mike 
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To: Kelley, Rosemarie[Kelley.Rosemarie@epa.gov]; Henry Barnet 
(Barnet. Hen ry@epa.gov)[Barnet. Henry@epa.gov]; Mackey, Cyndy[Mackey. Cyndy@epa.gov] 
Cc: Patrick Traylor (traylor.patrick@epa.gov)[traylor.patrick@epa.gov]; Starfield, 
Lawrence[Starfield.Lawrence@epa.gov]; Shiffman, Cari[Shiffman.Cari@epa.gov]; Miles, 
Erin[Miles.Erin@epa.gov] 
From: Bodine, Susan 
Sent: Fri 11/3/2017 8:31:24 PM 
Subject: FW: EOC Spot Report: Region 3, Warehouse Fire in Parkersburg, WV (NRC# 1193930) -
Update #8 

WV issued an order. Is Region 3 enforcement doing any investigation? 

From: Eoc, Epahq 
Sent: Tuesday, October 31, 2017 5 :22 PM 
To: Eoc, Epahq <Eoc.Epahq@epa.gov> 
Subject: EOC Spot Report: Region 3, Warehouse Fire in Parkersburg, WV (NRC# 1193930) -
Update #8 

This report is being sent as a bee to prevent accidental Reply to All messages. 

EOC Spot Report: Region 3, Warehouse Fire in 
Parkersburg, WV (NRC# 1193930) - Update #8 

U.S. Environmental Protection Agency 
Report as of October 31, 2017 at 1700 ET 

Overview: On October 22, the Region 3 Duty Officer received a report from the 
National Response Center for a warehouse fire at the former Ames Plant which had 
begun on October 21. The caller reported there was an explosion, black smoke, and a 
blanket of ash. There have been no flare ups since the fire watch began on 10/29. The 
fire was officially declared extinguished as of noon on October 29. Schools reopened 
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on October 30. The fire watch period continues through October 31 to address any flare 
ups. Unified Command met with the building owner to discuss next steps on October 
30. Air monitoring results indicated the average total particulates were in the "GOOD" 
range according to the Air Quality Index ranges. 

State, Local and other Federal Agency Actions: The West Virginia Governor 
declared a State of Emergency on October 23. The West Virginia Department of 
Environmental Protection (WVDEP) collected a water sample at an outfall at the site 
and sent the sample to the Ohio River Sanitation Commission (ORSANCO) for 
analysis. EPA, along with ATSDR, is assisting Wood County with the interpretation of 
data. ORSANCO is conducting a river survey on October 27 by collecting samples 
every 20 miles for approximately 100 miles starting at the mouth of the Little Kanawha. 
WV American Water and Cincinnati Water Works are assisting with analysis. Wood 
County reported that their air monitoring consultant has demobed from the site. 
WVDEP issued an order to the property owner to comply with its water discharge 
permit, to provide a detailed inventory of the burned materials, and to provide detailed 
inventories from its other sites in West Virginia. The property owner has agreed to do 
the work as required by WVDEP and place a fence around the site when the fire watch 
is over. WVDEP's order to the company requires the owner of the property to notify 
WVDEP within ten days that they have secured a cleanup contractor. WVDEP also 
ordered the company to implement security measures by 11/1. ATSDR and the WV 
Division of Health and Human Resources have contacted the Wood County Health 
Department with an offer to perform Assessment Chemical Exposure Surveys. 

EPA Actions: EPA has reached out to ATSDR for the most appropriate contact for 
Public Health support to review data and to communicate health concerns. The State 
and County requested the use of EPA's aircraft, ASPECT, on October 26. The first scan 
of thermal imaging took place around 1 :30 AM on October 27 while the plane was in 
route to the airport. EPA's ASPECT plane conducted one additional overflight on 10/28 
and then demobilized from the site. The thermal imagery has been shared with Unified 
Command. Region 3 is continuing 24-hour air monitoring activities. The air particulate 
monitoring data has been placed on EPA's website as well as in the ASPECT report. 
Region 3 will work with the Public Health agencies to coordinate review of remaining 
data and public health messaging. EPA air sampling is planned for 11/1 to determine 
the air quality now that the fire is out. EPA has amended the sampling locations to 
target sensitive populations. EPA will also assist local responders with equipment 
inspections to determine if equipment is contaminated from firefighting activities. 

Media Interest: Moderate. 

http://wvpublic.org/post/parkersburg-fire-out-questions-remain#stream/O 
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http://wvmetronews.com/2017 /10/30/with-fire-out-in-parkersburg-investigations-now-go
forward/ 

The HQ EOC will continue to monitor and provide updates as needed 

UNCLASSlFIED//FOR OFFlCIAL USE ONLY 

Patrick Easter, Senior Watch Officer 

U.S. Environmental Protection Agency 

Headquarters Emergency Operations Center 

1200 Pennsylvania Ave. N.W. 

Washington, DC 20004 

202-564-3850 

mailto:coc.cpahqa cpa.ggy 
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To: Starfield, Lawrence[Starfield.Lawrence@epa.gov] 
From: Bodine, Susan 
Sent: Sun 9/24/2017 5:04:15 PM 
Subject: Fwd: Flint Update Meeting 
imaqe001.pnq 
A TT0000 1 . htm 
imaqe2017 -09-24-121931. pdf 
A TT00002. htm 

Sent from my iPad 

Begin forwarded message: 

From: "Grantham, Nancy" <Grantham.Nancy@epa.gov> 
Date: September 24, 2017 at 12:25:18 PM EDT 
To: "Flynn, Mike" <Flynn.Mike@epa.gov>, "Kaplan, Robert" <kaplan.robcrt@epa.gov>, 
"Forsgren, Lee" <Forsg en.Lce@epa.gov>, "Grevatt, Peter" <Grevatt.Petcr@epa.gov>, 
"Shapiro, Mike" <Shapiro.Mike@epa.gov>, "Greenwalt, Sarah" 
<g eenwalt.sarah@epa.gov>, "King, Carol" <King.Carol@epa.gov>, "Pollins, Mark" 
<Pollins.Mark@epa.gov>, "Denton, Loren" <Denton.Lorcn@epa.gov>, "Bumeson, Eric" 
<Bumeson.Eric@cpa.gov>, "Mclain, Jennifer" <Mclain.Jennifer@cpa.gov>, "Yamada, 
Richard (Yujiro)" < amada.richard@cpa.gov>, "Richardson, RobinH" 
<Richardson.RobinH@epa.gov>, "Klasen, Matthew" <Klasen. Matthcw@epa.gov>, 
"Traylor, Patrick" <traylor.patrick@epa.gov>, "Bodine, Susan" <bodinc.susan@epa.gov> 
Cc: "Kelley, Jeff' <kcllcy.jeff@epa.gov>, "Drinkard, Andrea" 
<Drinkard.A ndrca@epa.gov> 
Subject: RE: Flint Update Meeting 

Agenda 

1. Letters to City of Flint/MDEQ ( attached) 

2. Michigan Program Review 

3. Order Enforcement 
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4. Dr. Edwards' Flint Study Press Conference (see below) 

5. Messaging to Residents 

Below is a screenshot from Marc Edwards' press conference on Sept. 15 showing the 
drinking water lead level trend. 
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Nancy Grantham 

Office of Public Affairs 

US Environmental Protection Agency 

202-564-6879 ( desk) 

l Ex. 6-Personal Privacy !{mobile) 
L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·l 

-----Original Appointment----
From: Flynn, Mike 
Sent: Tuesday, September 19, 2017 3:02 PM 
To: Flynn, Mike; Kaplan, Robert; Forsgren, Lee; Grevatt, Peter; Shapiro, Mike; 
Greenwalt, Sarah; King, Carol; Pollins, Mark; Denton, Loren; Grantham, Nancy; 
Bumeson, Eric; Mclain, Jennifer; Yamada, Richard (Yujiro ); Richardson, 
RobinH; Klasen, Matthew; Traylor, Patrick; Bodine, Susan 
Cc: Kelley, Jeff; Drinkard, Andrea 
Subject: Flint Update Meeting 
When: Tuesday, September 26, 2017 11:30 AM-12:15 PM (UTC-05:00) Eastern 
Time (US & Canada). 
Where: WJC-N 3530 

Set: Tamika Burton, 564-4711 

Nancy Grantham 
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First draw lead in st 2017 

EPAstanda 
----------------------------

Aug. 15 Mar. 16 Jul. 16 Nov. 16 Aug. 17 

N=l38 
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To: 
From: 
Sent: 

Patrick Traylor (traylor.patrick@epa.gov)[traylor.patrick@epa.gov] 
Bodine, Susan 
Fri 11/17/2017 1:33:56 AM 

Subject: FW: EOC Spot Report: Region 8, Discharge from Keystone Pipeline, Britton, SD 

Not good 

From: Eoc, Epahq 
Sent: Thursday, November 16, 2017 6:51 PM 
To: Eoc, Epahq <Eoc.Epahq@epa.gov> 
Subject: EOC Spot Report: Region 8, Discharge from Keystone Pipeline, Britton, SD 

This report is being sent as a bee to prevent accidental Reply to All messages. 

EOC Spot Report: Region 8, Discharge from Keystone Pipeline, 
Britton, SD 

US Environmental Protection Agency 

Report as of November 16, 2017 at 1845 ET 
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Overview: At approximately 9:15 local time on November 16, 2017, the State of South Dakota 
reported that TransCanada is responding to an oil spill at the Keystone Pipeline in northeastern 
South Dakota, approximately 95 miles southwest of West Fargo, ND. TransCanada estimates 
about 5,000 barrels, which equates to 210,000 gallons of oil, was released. The State has 
reported that no water is impacted or threated. The pipeline has been shut off from Hardisty, 
Alberta to Cushing, Oklahoma, and to Wood River and Patoka in Illinois while the southern leg 
remams open. 

State, Local, and other Federal Agency Action: The DHS National Infrastructure 
Coordinating Center (NICC) reports that the South Dakota Fusion Center and South Dakota 
Office of Emergency Management have been notified, and are monitoring the situation. It has 
been reported that the South Dakota Emergency Operations Center is not currently planning to 
stand up. The release appears to be accidental, but State and Local Law Enforcement are 
working with TransCanada to determine the cause of the release. The Infrastructure Security and 
Energy Restoration (ISER) division is coordinating closely with the Department of 
Transportation (DOT) Pipeline and Hazardous Material Safety Administration (PHMSA ), and 
PHMSA has deployed inspectors to the site. 

EPA Actions: The State of South Dakota contacted EPA Region 8 to state that they were not 
requesting assistance at this time. EPA Region 8 and the EPA HQ EOC continue to monitor this 
situation. 

Media Interest: High 

h ://www.cnn.com/2017/l l/16/us/kc stone- i chnc-leak/indcx.html 

ht s://www.nbcncws.com/ncws/us-ncws/kc stone- i chnc-closcd-throu h-scvcra1-states-after-
200-000-gallon-n82 I 606 

ht ://www.foxbusincss.com/fcaturcs/20 I 7/ I I /I 6/transcanada-invcsti -kc stone- clinc-
lcak-in-south-dakota.html 

The HQ EOC will continue to monitor and provide updates as needed. 
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UNCLASSlFIED//FOR OFFlCIAL USE ONLY 

Pete Oh, Senior Watch Officer 

U.S Environmental Protection Agency 

Headquarters Emergency Operations Center 

1200 Pennsylvania Ave 

Washington, DC 20004 

202-564-3850 (24-hrs) 

202-564-8729 (fax) 
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To: Mackey, Cyndy[Mackey.Cyndy@epa.gov]; Starfield, Lawrence[Starfield.Lawrence@epa.gov]; 
Traylor, Patrick[traylor.patrick@epa.gov] 
Cc: Bailey, Ethel[Bailey.Ethel@epa.gov]; Benitez-Clark, Rowena[Benitez-
Clark. Rowena@epa.gov]; Washington, Barbara[Washington. Barbara@epa.gov]; Johnson, 
Natalie[Johnson.Natalie@epa.gov]; Deleon, Rafael[Deleon.Rafael@epa.gov] 
From: Bodine, Susan 
Sent: Thur 11/9/2017 2:20:44 PM 
Subject: RE: Material for Wednesday (11/8) Special Account Pre-Brief 
Special Accounts - CERCLA 122(b )(3) Statute y Interpretation 11-06-17 .docx 

What do you think of circulating Manuel's analysis before the meeting ? 

From: Mackey, Cyndy 
Sent: Tuesday, November 7, 2017 1 :53 PM 
To: Starfield, Lawrence <Starfield.Lawrence@epa.gov>; Traylor, Patrick 
<traylor.patrick@epa.gov> 
Cc: Bodine, Susan <bodine.susan@epa.gov>; Bailey, Ethel <Bailey.Ethel@epa.gov>; Benitez
Clark, Rowena <benitez-clark.rowena@epa.gov>; Washington, Barbara 
<W ashington.Barbara@epa.gov>; Johnson, Natalie <J ohnson.N atalie@epa.gov>; DeLeon, 
Rafael <Deleon.Rafael@epa.gov> 
Subject: FW: Material for Wednesday (11/8) Special Account Pre-Brief 

Larry, Patrick and Susan, 

Attached to this e-mail are the materials for tomorrow's pre-brief, in anticipation for Thursday's 
meeting with OGC. 

The meeting materials are: 

1. Agenda 
2. Background briefing paper on Libby O&M (includes excerpt of settlement language) 
3. Background briefing paper on Special Accounts and State Assurances 
4. OGC's O&M Briefing Memo 
5. OGC's State Assurances Memo with OSRE/OSRTI redline 
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We'd like to discuss tomorrow which of these documents you'd like to share with OGC, et al. 

Also _attached is_ a_ memo _("Special _Accounts_-_ CERCLA _ 122(b )(3 )_ Statutory _Interpretation_ 11- ·-·-·-·· 

l Ex. 5 - Attorney Client I 
~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-) 
can discuss how best to use this memo at the pre-brief tomorrow. 

Thanks, and please let me know if you have any questions. 

Cyndy Mackey 

Director, Office of Site Remediation Enforcement 

EPA-Office of Enforcement and Compliance Assurance (Mail Code-2271A) 

1200 Pennsylvania Ave., N.W. (Room-WJC 5206) Washington, DC 20460 

202 564-8206 (Direct Line) 

202 564-5110 (Office Line) 

202 591-6184(Office Cell) 

This email is for the intended recipient only and may contain material that is privileged and/or confidential. If you believe you 
have received this email in error, please notify the sender. Thank you 
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To: Swack, David[Swack.David@epa.gov]; Starfield, Lawrence[Starfield.Lawrence@epa.gov]; 
Badalamente, Mark[Badalamente.Mark@epa.gov]; Traylor, Patrick[traylor.patrick@epa.gov]; Miles, 
Erin[Miles.Erin@epa.gov] 
From: Bodine, Susan 
Sent: Mon 10/30/2017 8:54:50 PM 
Subject: RE: SEPW letter for your review 

OK here 

From: Swack, David 
Sent: Monday, October 30, 2017 3:38 PM 
To: Bodine, Susan <bodine.susan@epa.gov>; Starfield, Lawrence 
<Starfield.Lawrence@epa.gov>; Badalamente, Mark <Badalamente.Mark@epa.gov>; Traylor, 
Patrick <traylor.patrick@epa.gov>; Miles, Erin <Miles.Erin@epa.gov> 
Subject: RE: SEPW letter for your review 

Would the attached work for folks? i Ex. 5 - Deliberative Process ! 

[ _______________________________________________________________________ Ex. __ 5 _ -_ De Ii_ be rat iv e __ Process ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· i 

From: Bodine, Susan 
Sent: Monday, October 30, 2017 3:09 PM 
To: Starfield, Lawrence <Starfic1d.Lawrcncc@.cpa.gov>; Badalamente, Mark 
<Badalamcntc.Mark@epa.gQY>; Traylor, Patrick <tra lor.patrick@cpa.ggy>; Miles, Erin 

. . 

<Miles. Erin@epa. gQY> 
Cc: Swack, David <Swack.David(f e1 a.gov> 
Subject: RE: SEPW letter for your review 

Agree on Larry's description of priorities. 

On the transfer, do you think OCFO would agree to the following? 

I Ex. 5 - Deliberative Process I 
i i 
i i 
L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
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; ' 

! Ex. 5 - Deliberative Process ! i i 
i i 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 

From: Starfield, Lawrence 
Sent: Monday, October 30, 2017 3:04 PM 
To: Badalamente, Mark <Badalamcntc.Mark {Ve a. ov>; Bodine, Susan 
<bodinc.susan@ cpa.gQy>; Traylor, Patrick <tra lor.patrick@cpa.goy>; Miles, Erin 
<Miles.Erina cpa.gQy> 
Subject: RE: SEPW letter for your review 

Ex. 5 - Deliberative Process 

On_ a related pDint, _in_ describing the priority_ work,_ I _thin~---·-·-·---~-~----~-=-_1?~_1!_~~~~-!.~~-:-.~~~-~-E:~~---·-·-·-·-j 

Ex. 5 - Deliberative Process 
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Larry 

This message is CONFIDENTIAL, and may contain legally privileged information. If you are 
not the intended recipient, or believe you received this communication in error, please delete it 
immediately, do not copy, and notify the sender. Thank you. 

From: Badalamente, Mark 
Sent: Monday, October 30, 2017 1:47 PM 
To: Bodine, Susan <bodinc.susan@ cpa.gQY>; Starfield, Lawrence 
<Starficld.Lawrcncc@epa.g_gy>; Traylor, Patrick <tra lor.patrick@ cpa.g_gy>; Miles, Erin 
<Miles.Erina cpa.gQy> 
Subject: RE: SEPW letter for your review 

.-•-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-' ' i i 
i i 

! Ex. 5 - Deliberative Process! 
i i 
i i 
i i 
i.·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·i 

From: Bodine, Susan 
Sent: Monday, October 30, 2017 12:24 PM 
To: Starfield, Lawrence <Starfic1d.Lawrencc@cpa.gov>; Traylor, Patrick 
<traylor.patrick(alcpa.gov>; Badalamente, Mark <Badalamentc.Mark@cpa.go___y>; Miles, Erin 
<Milcs.Erin@epa.gQY> 
Subject: FW: SEPW letter for your review 

I ''1. ,H y,:.~u ,.ifli.rui i•:HII r.,,i');f•~irt t,11 t · PA h.'•,mhiw--.::mntl ,A :ht: .,_"";.'t\ irnc"Wnttnt • .ll t1t1:.i.tu, •u 
..:o•,u. Ji:~,w1.i.~,!. h:,. •h.:· 00$ f rrHrwmi.i.:n~ :,~""J Sz.tt1ntl R~:•1,MJH<,,. 01'H'lt•·.,.·,. ;,it ll.:'1d'-
... 1,.,.·p,htt,:-11 '1H!h tilt.·:: rw,:ri,;-.:m -sh.trt,it 1h,: l'!i,t,d:t,.~/-t 1 }'.\ ha, tH~ll,~rn:.,v .. ff1J'l'lo,fo;;t ifS 

\'uq:.z·~:H fmaH.•.l'.1
) tbJ.:• 1 \' ,:-..;,tl( r,adtd ,Of;l ,•"· H'A ;,r..:p1r1.'"i 1u fY ~1;,~•.J. tiutf.f!Cf r1o:1ftA"'~:l" 

Jr' r+oit, \'1 h; .:•111,~l 1 

I Ex. 5 - Deliberative Process I 
i ! 
i ! 
j_•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-•-• I 

ED _001803A_00006102-00003 



Can we say! _______________________________________________________ Ex._ 5 __ -_ Del i_berative _Process-·-·-·-·-·-·-·-·-·-·-·-·---·-·-·--·-·-·-·-·-·-·-·-·-· i 
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That does not speak to the Pres Bud --

From: Swack, David 
Sent: Monday, October 30, 2017 11 :42 AM 
To: Starfield, Lawrence <Starficld.Lawrcncc@cpa._o_y_>; Bodine, Susan 
<bodinc.susan@cpa.gov>; Traylor, Patrick <traylor.patrick(alepa.gov> 
Cc: Miles, Erin <Miles.Erin@cpa.gQY>; Badalamente, Mark <Badalamcntc.Mark@cpa.go_y_> 
Subject: FW: SEPW letter for your review 

Larry /Susan/Patrick, 

Attached is a draft response from OCFO to a letter from Senate Democrats (also attached) 
regarding funding for Superfund and other Agency programs in FY 18. I shared this with Cyndy 
as much of the response relates to funding for the DOJ IAG. Much of the proposed response 
mimics the language from the budget justification, but with some additions. Cyndy provided the 
following comment: 

David 
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Ex. 5 - Deliberative Process 

Let us know if you have other thoughts or comments. OCFO is trying to move this along today 
as the response is currently overdue. I understand they will be sharing with their political team 
as well for a final review. Thanks, 

David 

From: Delmonico, Lisa 
Sent: Monday, October 30, 2017 9:53 AM 
To: James, Christina <james.christina@ epa.gQY>; Strickland, Francine 
<Strickland.Francine me a. ov>; Swack, David <Swack.David@epa.gQY>; Warren, JohnM 
<Warren.JohnM@epa.gov> 
Cc: Ripley, Laura <Ripley.Laura@ epa.g_gy> 
Subject: SEPW letter for your review 

Hi OECA team, 

We received the attached letter signed by several members of congress regarding, among other 
things, the DOJ funding ( or lack thereof) in the 18 CJ. I think this went through OLEM ( as it 
said superfund) and we would like to make sure OECA is ok with the response (also attached). 
This appears to have been due 10 days ago, so my apologies, but if you could please finalize 
your review and comments as soon as possible, it would be greatly appreciated!!! 
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If you need more info or have questions, please let me know. 

Thanks, 

Lisa 

Lisa Delmonico, PMP 

Program Analyst 

OFC0-0B-TF AA 

202-564-7037 
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To: Bailey, Ethel[Bailey.Ethel@epa.gov] 
Cc: Starfield, Lawrence[Starfield.Lawrence@epa.gov]; Kelley, 
Rosemarie[Kelley.Rosemarie@epa.gov]; Patrick Traylor 
(traylor.patrick@epa.gov)[traylor.patrick@epa.gov] 
From: Bodine, Susan 
Sent: Mon 11/13/2017 10:36:47 PM 
Subject: FW: Rep. McMorris Rogers EPA Meeting Request re: Black Fly Registration 
Sterling Timeline 20170309.pdf 
Congressional Corresp ndance.pdf 

For Thursday's Black Flag meeting. 

From: Ringel, Aaron 
Sent: Monday, November 13, 2017 5:33 PM 
To: Traylor, Patrick <traylor.patrick@epa.gov>; Beck, Nancy <Beck.Nancy@epa.gov>; Baptist, 
Erik <baptist.erik@epa.gov>; Bodine, Susan <bodine.susan@epa.gov>; Wagner, Kenneth 
<wagner.kenneth@epa.gov>; Schuster, Cindy <Schuster.Cindy@epa.gov>; Holsman, Marianne 
<Holsman.Marianne@epa.gov> 
Cc: Lyons, Troy <lyons.troy@epa.gov>; Shimmin, Kaitlyn <shimmin.kaitlyn@epa.gov>; 
Rodrick, Christian <rodrick.christian@epa.gov> 
Subject: RE: Rep. McMorris Rogers EPA Meeting Request re: Black Fly Registration 

All, I wanted to make sure you had the below and attached additional information 
(timeline of Sterling lnternational's issues/letter to EPA from CMR) from Rep. McMorris 
Rogers office that were sent to me today in regards to our briefing with her on Thursday 
morning. Of note, they have just made me aware that she will be bringing Marc 
Himmelstein, President of National Environmental Strategies, along with her who is the 
lobbyist for Sterling International. 

FROM CMR STAFF: 

Joining the first meeting: 

Marc Himmelstein, President of National Environmental Strategies. 

We recently heard that Black Fly will not have to register their fly trap on FIFRA. Sterling, a 
business started out of the CEO's own home, complied with EPA's demand that he register his 
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trap under FIFRA and through that process, lost millions of dollars. We will have the number at 
the meeting. I've attached the timeline that we've been working this issue and the 
correspondence with EPA dating back to 2011. 

-Aaron 

From: Ringel, Aaron 
Sent: Monday, November 6, 2017 4:39 PM 
To: Traylor, Patrick <traylor.patrick@ epa. ov>; Beck, Nancy <beck.nanc @epa.go_y>; Baptist, 
Erik <ba1 tist.erik@ epa.gQY>; Fotouhi, David <fotouhi.david~ epa.2:ov>; Bodine, Susan 

- -

<bodine.susan@epa.gQY>; Ken Wagner (w1!gner.kenneth@epa._m:) 
<wa0 ner.kenneth@epa.gQY>; Schuster, Cindy <Schuster.Cindy@ epa.gQY>; Holsman, Marianne 

- -

<Holsman.Marianne e a. ov> 
Cc: Troy Lyons (lyons.troy@epa.goy) <lyons.troy(dlepa.gQ_y>; Shimmin, Kaitlyn 
<shimmin.kaitl n@ epa.goy>; Christian Rodrick (Rodrick.Christian@epa.gov) 
<Rodrick.Christian@.epa.gov>; Ryan Jackson (jackson. yan@ epa.gQy) <jackson.ryan@epa.gov> 
Subject: Rep. McMorris Rogers EPA Meeting Request re: Black Fly Registration 

All, 

See below email from Conference Chairwoman McMorris Rogers' Chief of Staff 
requesting a meeting between EPA staff from OECA/OGC/OCSPP and the 
Congresswoman in regards to a constituent company (Sterling International) and their 
concerns about the chemical registration process not applying to their competitor Black 
Fly. After speaking with Ryan, he suggested Region 10 should be included in this as 
well so I am looping in Ken Wagner from DC as well as Cindy Schuster and Marianne 
Holsman from R10. 

To help facilitate this meeting I would appreciate you letting us know your availability to 
meet with the Congresswoman on one of the below dates she is available. The meeting 
would be on the hill and shouldn't take more than 30-45 minutes. If you could respond 
back ASAP it would be much appreciated, they are looking to get this set up quickly and 
the first date is Thursday of this week. 
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Best, 

Aaron 

Aaron E. Ringel 

Deputy Associate Administrator 

Office of Congressional & Intergovernmental Relations 

U.S. Environmental Protection Agency 

W: 202.564.4373 

Ringel.Aaron@epa.gov 

From: Ringel, Aaron [mailto:ringe1.aaron@cpa.go_y] 
Sent: Thursday, November 2, 2017 5:42 PM 
To: Field, Ian 
Cc: Jackson, Ryan; Neill, Andrew; Rodrick, Christian; Lyons, Troy 
Subject: Re: Requesting meeting with EPA Team Regarding Black Fly Registration 

Hi Ryan and Aaron, 

I understand you have been an incredible help to our constituent (Sterling International) as they 
deal with concerns over their competitor's (Black Fly) compliance with EPA's chemical 
registration process. Thank you so much! 
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Despite your help, we just heard EPA will no longer require Black Fly to register their products 
and comply with the same standards. As you may recall, our constituent's company, Sterling, 
paid over $2 million complying with these standards. And to make matters worse, after they 
registered their formula Black Fly was able to copy it. 

The Congresswoman's goal is fairness. She has been working on this issue for nearly a decade, 
dealing with much pushback and delay during the former administration. We appreciate your 
attention to this matter and would like the chance to learn more about why Black Fly and 
Sterling International seem to be treated differently. 

Could we set up a meeting with the Congresswoman and the following: 

~~~~~~~~ Representative from EPA enforcement and compliance office 

Is there someone on your team who can help us set this up? We'd like to get something on the 
books as soon as possible. 

Thank you very much, 

Ian 

Ian Field 

Chief of Staff 

Congresswoman Cathy McMorris Rodgers (WA-5) 
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CATHY McMORRIS RODGERS 
5"1tl OtSTftlCT, WASHINGTON 

COMMITTE~ 

ENERGY AND COMMERCE 
SUBCOMMITT!Zli ON HliAL1H 

COUNTIES; 

ADAMS 

Asmm 
COLUMBIA 

SUBCOMMITTEE ON ENERGY AND POWER 

SU!JCOMMH!EE ON 
ENVlRONMEffl AND ECONOMY 

REPUBLICAN CONFERENCE 
VICE CHAil! 

DEPUTY WHIP 

Qtongre.s% of tbe Wnfteb gstate% 
J)ouse ot i\epresentntii.1e% 

September 27, 2011 

GAHflELO 

UNCotN 

Qr~NOGAN 

PENt) 0AFJI l f 

SPOKANC 

STEVENS 

WALLA WALLA 

Mr. Steven Owens 
Assistant Administratol' 
Chemical Safety and Pollution Prevention 
u:s. Environmental Protection Agency 

Dear Administrator Owens: 

I wanted to take this opportunity to compliment your Biope:sticide and Pollution Prevention staff 
for a job well done. Recently> I met with one of my constituents, Rod Schneidmiller, President of Sterling 
International, Inc. I am very proud of this company which is located in my district, as it is a market leader 
in its industry and proof that American, home-grown bi1sinesses, can compete with the best in the world. 
Sterling International is an active partner in our comm.unity. a strong job creator, and continues to produce 
high qn_ality and innovative products. 

Recently, Mr. Schneidmiller bas described the process Sterling went through to register its 
products with your agency. Those products are attractant based outdoor insect traps designed to capture 
and mitigate flies, yellowjackots, paper wasps, etc. Several years ago Sterling voluntarily approached the 
EPA to register its products with your agency under FIFRA. More than two decades ago Sterling had 
received advice in writing from the EPA indicating registration was nol required for this class of goods, 
but Sterling, as a rosponsiblo company decided of its own volition to revisit this topic with tho EPA. 

After a set of initial meetings beginning several years ago Rod and his team worked closely with 
YO'l.lf agency to obtain registtations for all of Sterling's products so as to be in full compliance with 
FIFRA. The biopesticide division's staff worked with Sterling to make this transition to full registration a 
reality. The project spanned several years and involved Sterling spending several million dollars. 

Understandably, Rod is pmud that Sterling is the only company in its market niche to have all of 
its products FIFRA compliant. This is an example of a private business working cooperatively with a 
regulatory agency to produce a positive outcome. Accorditig ·to Rod, your staff has also worked with 
several states that have had questions about the BP A approved labels for Sterling's products and about the 
registration process. These questions were answered and I believe th~t these individuals' efforts were 
important to maintaining FIFRA's integrity. I offer my special thanks to Michael McDavit and bis team. 

I certainly hope that I can count on your agency to assure that the same regulatory efforts are used 
with respect to all products in this niche of the US marketplace. This would assure that Congress' 
origiual intont when it enacted FJFRA is faithfully maintai_ned in an even handed way, 

WHffMAN 

2421 RAYOURti House 0FFJCE 8UtlO!NO 
WAStllNQ10rtc, DC20S1G 

(202) 225-2008 

10 Nornu PozT STAt;ET, Surrt 626 
s,o.....,,e, WA 80201 

(6091 35:J-..2374 

656 Sovm MAtH 
COLVllLC,'IYA 00114 

(60ll) 004-3481 

29 So1m1 l'ALOUo£ $men 
WALi.A WALi.A, WA 90l02 

1609) &'9· 9369 
FAX: l20Zl 2W-3392 FAX: {~09) 353-2412 

wNw.mcmo;rr:prg,Qgors.hou£:o,9o'i 
':,tN1V1,mcrnon1s,actpers tmuse.goruf},£e!t¾Hlli 

f AX: [!109) 353-24 !2 FAX: (S09j 353-2412 
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PATTY MURRAY 
WASHINGTON 

·1:1niterl ~rates Senate 
✓ V 

WASHINGTON, DC 20510··'1704 

December 4, 2014 

The Honorable Cynthia Giles 
Assistant Administrator 
Office of Enforcement and Compliance Assurance 
Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, DC 20460 

Dear Assistant Administrator Giles: 

COMMITTEES: 

APPROPRIATIONS 

BUDGET 

HE,\LTH, EDUCATION, L,\130il, 
ANO P£r JSIONS 

RUUiS t\NO AO~\U:•!iSTi1 .. \ no:-, 
VETERMts· ,\FF,\lllS 

I am writing concerning the Environmental Protection Agency's (EPA) investigation of a 
biopesticide registration violation reported by Sterling International, Inc (Sterling) in August 
2012. I appreciate EPA' s attention on this matter and I encourage EPA to move forward and 
give the investigation a thorough review in a timely and judicious manner. 

In August 2012, Sterling first alerted EPA to several potentially unregistered biochemical 
pesticide lures and traps products in the marketplace. In the letter, Sterling requested that EPA 
look into the issue and provided their own product analysis detailing the active ingredients in 
each biopesticide product they suspected were not properly registered. After several emails and 
calls, Sterling met with EPA Pesticides Enforcement staff to discuss this issue. At the June 2013 
meeting, EPA indicated that an investigation had begun, in part due to the infom1ation provided 
by Sterling. 

The investigation has been ongoing for over a year. As the active investigation continues, I am 
concerned about the potential for unregistered products to remain in the marketplace. In the 
interim Sterling, a company in my home state, continues to play by the rules by paying all 
federal and state fees that apply to their registered products. I am troubled that some of their 
competitors are avoiding paying these fees. 

Thank you for giving this request your full attention. It is my hope that the investigation of this 
matter can be completed in a thorough and expeditious manner. If you have any questions, I 
encourage you to contact Denise Dickenson of my staff at (202) 228-6692. 

1s,: Rus!;H 1. Si: NAH'. Orner: Oun.01NG 
WASPl,P-JGtOH, OC 2{}51!)-.!70,1. 

t;;{L'!I2:M .. ]li21 

fiiE l\Mi~tV,U. .. H011~H' 
1:123 Orncrn's Row 

2~30 t..,Nr;, f M:GflE AVf l'H,JE 

Sincerely, 

1~u,:6 
United States Senator 

950 P~cr,:1(: AVE.Nut: 
Sun& oso 
T A~~~)M h, V'/ A B84,J2' -•l450 
(2~;3,1 &72-JGJO 

Y ,•-1.;1:.\l,, 'Nl\ !J0'.:01-2760 
ISClJI .!5J~ 74fi2 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Patty Murray 
United States Senate 
Washington, DC 20510 

Dear Senator Murray: 

JAM -· 5 2015 

ASSISTANT ADMINISTRATOR 
FOR ENFORCEMENT AND 

COMPLIANCE ASSURANCE 

Thank you for your letter of December 4, 2014, regarding the Environmental Protection 
Agency's investigations into biopesticidal products for possible registration violations under the 
Federal Insecticide, Fungicide, and Rodenticide Act. I appreciate your interest in this matter. 

My staff has received the information provided by Sterling International. We share your 
concerns about unfair marketplace practices. EPA has been and continues to actively investigate 
these types of products. Since this is a continuing enforcement effort, I cannot comment further 
on its progress. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may contact Caroline Levine in EPA's Office of Congressional and Intergovernmental Relations 
at, Levine.Caroline(@.epa.gov or (202)564-1859. 

Sincerely, 

~~ 
Cynthia Giles 

lntcrn1H Addross (URL) " http://www.epa.gov 
Rccyclod/Rocyclablo ., P!lnlcd with Vogotnblo Oil Based Inks on t00'Y. Poslconsumer, Procos:; Chlorine Free Racyclod P11por 

ED_ 001803A_ 00006106-00003 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

The Honorable Cathy McMorris Rodgers 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congresswoman McMorris Rodgers: 

MAY 2 9 2015 

As discussed on our May 15, 2015, telephone conversation, I am providing you with an update 
regarding the concerns raised by Sterling International, Inc. (Sterling) about the sale of 
unregistered pesticides. 

The U.S. Environmental Protection Agency (EPA) continues to investigate Sterling's allegations 
of non-compliance with the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) and its 
registration requirements. Through our investigation, we have learned that many of the products 
alleged by Sterling to be non-compliant with FIFRA have been pulled from the retail 
marketplace and are no longer available. Further, two companies subject to Sterling's allegations 
- Black Flag Brands, Inc. and Wellmark International have initiated discussions with the 
Office of Pesticide Programs regarding registration of their products at issue to bring them into 
compliance with FIFRA. 

As I am sure you can appreciate, we cannot discuss the status of the ongoing portion of our 
investigation regarding other companies; the EPA does not disclose information that may 
interfere with an investigation or possible settlement negotiations and litigation. The EPA has 
info1med Sterling's representative, Mr. Marc Himmelstein, that our agency continues to 
investigate Sterling's allegations and once that investigation is complete, we will evaluate if an 
enforcement action is appropriate. 

Again, thank you for your interest in this matter. If you have further questions, please contact me 
or your staff may contact Raquel Snyder in the EPA's Office of Congressional 
Intergovernmental Relations at ;,nyder.rnquel@epa.gov or (202) 564-9586. 

A. Stanley Meiburg 
Acting Deputy Administrator 

(,', 
'X;:: Pnn,ed 011 A,,,cyc/pd Paper 
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CATHY McMORRIS RODGERS COUIITIES: 
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CHAIR 
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WALLA WALLA 

1he Honorable A Stanley Meiburg 
Acting Deputy Administrator 
Enviromnental Protection Agency 
1200 Pennsylvania Avenue, N. W. 
W asbington, DC 20460 

Dear Deputy Administrator Meiburg: 

June 29, 2015 

, Thank you for talcing the time to speak with me last month and the subsequent follow-up letter. 

As I mentioned during our conversation, I continue to have concerns regarding the Agency's 
enforcement division;s lack of protection for registrants, like Sterling International, Inc. 
(St~:rling). While your willingness to investigate this matter is reassuring, unfortunately, some of 
the information provided in the follow-up letter is seemingly inconsistent with the facts. In 
particular, the letter states that "many of the products alleged by Sterling to be non-compliant 
with FIFRA have been pulled from the retail marketplace and are no longer available." However, 
I recently received the attached picture depicting a non:-registered product being sold alongside 
Sterling's registered product from a store in Eastern Washington. 

I appreciate your attention to this matter. During our recent conversation we discussed finding an 
opportunity to meet As such, I would like to request a meeting with you as well as Deputy 
Assistant Administrator Shari Wilson and Assistant Administrator Jim Jones to further discuss 
this issue. Thank you for working with Sterling International, Inc. and trust that you will 
continue to work with them and those in the industry in a constructive manner. 

athy McMorris odg 
Member of Congress 

WHITMAN 

203 CANNON House Omce Buu.oi>ia 
VVASH!NGTON, OC 20515 

(202) 226-2006 

10 NOA7H POST Sl'R£!T, SUITE 625 
SPOl(.<,►l., WA 09201 

(6091 353-2374 

555 SOUTH MAIN 
COLVILLE, WA99114 

(5091 684-3481 
FAX: (202) 225-3392 

26 EAS·r MAIN STR~H, SUITE 2 
WALCA WALLA, WA 99362 

1509) 629-9358 
F.-.x: 1202) 225-3392 FA;.(: (202j 225-3392 

Yil"LW,mcmorristQ.\ig§l!ih.llQ!!filt.9.QY 
y;•uw,~.!J.g~J;!l!~ 

PRINTED 01◄ ~fC\'CLED PAPfR 

FAX: (202) 225-3392 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

JUL 2 7 2015 

The Honorable Cathy McMorris Rodgers 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congresswoman McMorris Rodgers: 

OFFICE OF 
ENFORCEMENT AND 

COMPLIANCE ASSURANCE 

Thank you for your letter ofJW1e 29, 2015 to Deputy Administrator Stan Meiburg regarding 
further concerns raised by Sterling International, Inc. (Sterling) about the sale of unregistered fly 
attractant pesticides. We appreciate your interest in this matter and want to assure you that we 
understand the importance of compliance and enforcement in establishing a level playing field 
for these products. 

As mentioned in our letter of May 29, 2015, the U.S. Environmental Protection Agency (EPA) 
continues to investigate Sterling's allegations of noncompliance with the Federal Insecticide, 
Fungicide and Rodenticide Act (FIFRA) by several companies. As you know, we cannot disclose 
information that may interfere with an investigation or possible settlement negotiations and 
litigation. We note, however, that the EPA's Office of Pesticide Programs has registered several 
of the fly trap products at issue. Although it is possible that some residual product inventory may 
remain on the shelves, we believe that inventory to be minimal and that those products do not 
present a significant safety risk to the general public. Our goal is to protect human health and the 
environment by ensuring pesticide products are in compliance. Our investigation to date has 
confinned progress towards that goal. For these reasons, we would like to defer your request for 
a meeting at this time. 

Please allow us to clarify the issue of products alleged as noncom pliant with FIFRA that are no 
longer available and have been "pulled from the retail marketplace." While certain companies 
that Sterling alleges were in violation have taken steps to bring their products into compliance 
with FIFRA, it is possible that violative pesticide products remain in the marketplace. Even after 
companies halt the production, distribution, and sale of non-compliant products and remove them 
from the distribution facilities under their ownership or control, it is possible that third parties, 
such as retail stores, will have product remaining on their shelves. EPA regional offices and state 
agencies routinely conduct marketplace inspections. If they find violative products during these 
inspections, they can address these products, as appropriate, on a case-by-case basis. When 
accompanied by details such as date and location, photographs of these products could prove 
helpful for the agencies conducting these inspections. 

!nlomo! Address (UAL) • hllp://WV>w.opa.gov 
Rocyclod/Rocyclnblo • Prinwd will! Vegetable Oil 8asod Inks on too~. Posrconsumer. Ptocess Chlorine Free Recycled Papor 
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Again, thank you for your letter. If you have further questions, please contact me or your staff 
may contact Raquel Snyder in the EPA's Office of Congressional Intergovernmental Relations at 
:jJly~l_i;r.raqu~l,Ji5~J:m,g~)}'. or (202) 564-9586. 

Sincerely, 
/ / 

V' 1 ·Iv_,;---.. 
'§hari Wilson 
Deputy Assistant Administrator 
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The Honorable A. Stanley Meiburg 
Acting Deputy Administrator 
Environmental Protection Agency 
1200 Pennsylvania Avenue, N.W. 
Washington, DC 20460 

Dear Deputy Administrator Meiburg: 

August 14, 2015 

While I appreciate Ms. Wilson's reply dated July 27, 2015, I want to renew my request for a 
meeting with you, Deputy Assistant Administrator Shari Wilson, and Assistant Administrator 
Jim Jones after Congress resumes the week of September 8th. 

It will be easier for me to understand the situation ifwe can meet face-to-face and have an open 
discussion of this matte1·. This will also help me better communicate the facts to my constituents 
and have a better insight into the type of legislation that may be needed to address situations like 
this. 

Unregistered products continue to appear in the .shelves in Spokane Valley, Washington, which 
is undoubtedly indicative of a much larger problem nationwide. For instance, I have been told 
that a large retailer sold approximately 600,000 unregistered flytraps last year and they expect to 
sell upwards of 10% more this year. This action violates EPA regulations and allows these 
companies to profit from their non-c~m1pliance. 

My office will be in touch with yom office to schedule the meeting. Thank you in advance for 
your assistance on this matter. 

Cathy McMonis odg 
Member of Congress 

WHITMAN 

203 CAtlHOII House OFf!CE BUIL0IIJG 
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(202) 226-2006 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

OCT - 6 2015 

The Honorable Cathy McMorris Rodgers 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Congresswoman McMorris Rodgers: 

OFFICE OF 
ENFORCEMENT AND 

COMPLIANCE ASSURANCE 

Thank you for your letter of August 14, 2015 to Deputy Administrator Stan Meiburg that 
renewed your request for a meeting to discuss concerns about safes of unregistered flytraps, 
including some that have been observed in the state of Washington. We appreciate the 
information you have provided us to date concerning these unregistered products. 

Please be assured the U.S. Environmental Protection Agency (EPA) continues to investigate the 
allegations raised by your constituent, Sterling International, Inc., of noncompliance with the 
Federal Insecticide, Fungicide and Rodenticide Act (FIFRA) by several companies. As you 
know, we cannot disclose information that may interfere with an investigation or possible 
settlement negotiations and litigation. For these reasons, it would be inappropriate to meet at this 
time. The agency will follow up with you as soon as we have information to share. 

Again, thank you for your letter. If you have further questions, please contact me or your staff 
may contact Raquel Snyder in the EPA' s Office of Congressional Intergovernmental Relations at 
s yder.raquel(Cl{epa.gov or (202) 564-9586. 

Sincer~ly, 

~p~ 
Shari Wilson 
Deputy Assistant Administrator 

Internet Address (URL) • http://www.epa.gov 
Recycled/Recyclable • Plinted with Vegetable Oil Based Inks on 100-r. Postconsumer. Process Chlorine Free Recycled Paper 
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Sterling Timeline 

• June, 2009 
Product registered with EPA. (Flytraps - first of several registrations finalized.) 

• September 27, 2011 

U.S. Representative Cathy McMorris Rodgers writes Steven Owens, Assistant 

Administrator for Chemical Safety and Pollution Prevention for USEPA (attached), 

expressing thanks for the work EPA did with Sterling and the hope that the same 

regulatory process will be applied to all such products in the U.S. marketplace. 

• September, 2012 

Representatives of Sterling (the sole biopesticide registrant in this market segment) 

notified the program office of copycat products marketed without registration. The 

matter was referred to the Enforcement Office and Sterling's representatives were told 

to meet with the appropriate enforcement staff. Requests were immediately sent to 

Yvette Hellyer and Kim Wilson. 

• October, 2012 until June, 2013 

Enforcement staff refused to meet, even though the Sterling representatives stated they 

had all data supporting the case that violations were occurring. 

• June 18, 2013 

After many calls from Chairman Boxer's office, a meeting was held with Yvette Hellyer 

and Kimberly Wilson. Specific mass spec data showing active ingredients were 

identified for each product and for each manufacturerthat were in violation of the 

biopesticide registration rules. 

• June, 2013 to 2015 

Communications from Senator Murray and Congresswoman Rodgers urging action. 

Examples: 

- Letter from Senator Patty Murray to Cynthia Giles, AA, Enforcement and 

Compliance, dated December 4, 2014 (attached); 

- Response from AA Giles to Senator Murray, dated January 5, 2015 (attached). 

• May 15, 2015 

Telephone conversation between Congresswoman Rodgers and Acting Deputy 

Administrator Meiberg. 
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• May 29, 2015 

Letter from Meiburg to Congresswoman Rodgers (attached), confirming telephone 

conversation and stating that EPA continues to investigate the situation. 

• June 29, 2015 

Letter from Congresswoman Rodgers to Acting Deputy Administrator Meiberg 

(attached) requesting a meeting, and advising that non-registered products were still 

being sold (and providing photographic evidence to that affect) despite a follow up 

letter from EPA stating that "many of the products alleged by Sterling to be non

compliant with FIFRA have been pulled from the retail marketplace and are no longer 

available." 

• July 27, 2015 

Letter from Shari Wilson, Deputy Assistant Administrator, to Congresswoman Rodgers 

(attached) defering the Congresswoman's request for a meeting with Acting Deputy 

Administrator Meiberg, and addressing the statement from the May 29, 2015 letter that 

"many of the products alleged by Sterling to be non-compliant with FIFRA have been 

pulled from the retail marketplace and are no longer available" as a matter of "residual 

product inventory". 

• August 14, 2015 

Letter from Congresswoman Rodgers to Acting Deputy Administrator Meiberg 

(attached) renewing her request for a meeting, further explaining that sales of 

unregistered products at one larger retailer reached approximately 600,000 in 2015 

with an expectation of a 10% increase in sales for the next year. 

To Reiterate: One retailer sold 600,000 unregistered flytraps in the 2015 season, with 

the expectation to sell over 650,000 unregistered flytraps in 2016. These numbers are 

not indicative of "residual product inventory". 

• October 6, 2015 

Letter from Shari Wilson, Deputy Assistant Administrator, to Congresswoman Rodgers 

(attached) once again refusing a request for a meeting with Acting Deputy Administrator 

Meiberg. 
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To: Mackey, Cyndy[Mackey.Cyndy@epa.gov] 
Cc: Starfield, Lawrence[Starfield.Lawrence@epa.gov]; Karin Leff 
(Leff.Karin@epa.gov)[Leff.Karin@epa.gov]; Patrick Traylor 
(traylor.patrick@epa.gov)[traylor.patrick@epa.gov] 
From: Bodine, Susan 
Sent: Tue 10/24/2017 9:36:31 PM 
Subject: FW: CERCLA Letter Re. Lake Erie Smelting Corp. Site 

Karin says this is OSRE, not FFEO. Any background? 

From: Baptist, Erik 
Sent: Tuesday, October 24, 2017 1:57 PM 
To: Bodine, Susan <bodine.susan@epa.gov>; Traylor, Patrick <traylor.patrick@epa.gov> 
Cc: Fotouhi, David <Fotouhi.David@epa.gov> 
Subject: FW: CERCLA Letter Re. Lake Erie Smelting Corp. Site 

Susan and Patrick: 

I received the email below and attachment from the assistant to HUD' s Acting General Counsel, 
Beth Zorc. She would like to speak with us at 1 :00 p.m. this Friday to discuss the letter that EPA 
sent her. Are you available at that time? If so, I will set up a conference call. 

Thanks, 

Erik Baptist 

Senior Deputy General Counsel 

Office of General Counsel 

U.S. Environmental Protection Agency 

1200 Pennsyvlania Ave., NW 

Washington, DC 20460 
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(202) 564-1689 

baptist.erik@epa.gov 

From: Gates, Scott L [mailto:Scott.L.Gates@hud.gov] 
Sent: Monday, October 23, 2017 1 :54 PM 
To: Baptist, Erik <baptist.erik@cpa.gov> 
Subject: CERCLA Letter Re. Lake Erie Smelting Corp. Site 

Hi Erik: 

My name is Scott Gates, I am Acting General Counsel Beth Zorc's assistant. She 
asked me to reach out and set up a call on the attached letter. Would you be available 
for a call this week? 

Beth is available between 10:30 AM and 12:30 PM on Wednesday, between 11 :30 AM 
and 1 PM on Thursday, and after 12:30 PM on Friday. Please let me know if you would 
like to set up a call during any of those times. 

Best, 

Scott L. Gates 

Paralegal Specialist 

U.S. Department of Housing and Urban Development 

451 7th Street SW Suite 10110 

Washington, D.C. 20410 

202-402-4498 

ED_ 001803A_ 00006109-00002 



ED_ 001803A_ 00006109-00003 



UNITED ST ATES ENVIRONMENTAL PROTECTION AGENCY 

REGION2 

I -

URGENT LEGAL MATTER 
PROMPT REPLY NECESSARY 

290 BROADWAY 
NEW YORK, NEW YORK 10007-1866 

CERTIFIED MAIL/RETURN RECEIPT REQUESTED 

Beth Zorc, Acting General Counsel and Principal Deputy General Counsel 
Office of General Counsel 
U.S. Department of Housing and Urban Development 
451 7th Street, SW 
Washington, DC 20410-3000 

Re: Request for Information Pursuant to 42 U.S.C. §§ 9607(a) and 9604(e) of the 
Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. §§ 
9601-9675, relating to the Lake Erie Smelting Corp. Site in Buffalo, New York 

Dear Ms. Zorc: 

The United States Environmental Protection Agency ("EPA") is charged with responding to 
releases or threatened releases of hazardous substances, pollutants, and/or contaminants into the 
environment, and with enforcement responsibilities under the Comprehensive Environmental 
Response, Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601-9675 
("CERCLA"), also known as the "Superfund" law. For your information, a copy of the 
Superfund law may be found at www.epa.gov/superfund/action/law/index.htm. 

This letter seeks your cooperation in providing information related to the Lake Erie Smelting 
Corp. Superfund Site (the "Site") located in the City of Buffalo, New York. We encourage you 
to give this matter your immediate attention and request that you provide a complete and truthful 
response to the attached set of questions within 21 calendar days of your receipt of this letter. 

EPA has documented the release or threatened release of hazardous substances, pollutants, or 
contaminants into the environment at the Site, which is the location of a former lead smelter that 
occupied approximately 13,000 square feet at the historical address of 29 Superior Street, in the 
City of Buffalo. Lake Erie Smelting Corp. was a junk yard and lead smelter business that 
operated at the Site from the 1920' s until approximately the late 1950' s. The smelter was 
surrounded by residential properties until the neighborhood was razed and leveled by the City of 
Buffalo during its period of ownership between 1957 and 1968. In 1968, Towne Gardens 
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Housing Development Fund Company purchased the property that is included in the Site. It was 
redeveloped into residential apartment units in the early 1970's, The footprint of the former 
facility lies north of Clinton Street and west of Jefferson Street, within the Towne Gardens 
apartment complex which is located at 440 Clinton Street (Tax Map ID: 111.15-1-3). The 
location of the footprint of the former smelter is now occupied by two residential apartment 
buildings. Towne Gardens, LLC is the current owner of the Site. 

The Site property, which is currently known as 161 Hickory Street and historically known as 23-
31 Superior Street, was part of the Ellicott District Redevelopment Project. Past news articles, 
which are enclosed as Attachment C, about the Ellicott District Redevelopment Project describe 
the involvement of the U.S. Department of Housing and Urban Development and its predecessor 
agencies, the U.S. Housing and Home Finance Agency and the Federal Housing Administration, 
at the Site. In particular, these agencies selected the Ellicott District as a site for redevelopment, 
paid for significant portions of the costs of acquisition and demolition, and granted various 
approvals for the project, including approvals necessary to secure financing for and begin 
construction of the project. 

REQUEST FOR INFORMATION 

Under Section 104(e)(2) ofCERCLA, 42 U.S.C. § 9604(e)(2), EPA has broad information
gathering authority which allows it to require persons to provide information and/or documents 
relating to materials that have been generated, treated, stored, or disposed of at, or transported to 
a facility, as well as the nature or extent of a release or threatened release of hazardous 
substances, pollutants, or contaminants at or from a facility. EPA may also gather information 
about the ability of a person to pay for or perform a cleanup. 

While EPA seeks your cooperation in this investigation, your compliance with the attached 
Request for Information is required by law. In preparing your response to this Request for 
Information, please follow the instructions provided in Attachment A. 

When you have prepared your response to the Request for Information, please sign and have 
notarized the enclosed "Certification of Answers to Request for Information," and return that 
Certification to EPA along with your response. Please note that you may be subject to an 
enforcement action under Section 104 of CERCLA, 42 U.S.C. § 9604, for, among other things, 
false, fictitious, or fraudulent statements or representations. 

You may consider some of the information EPA is requesting to be confidential. Please be 
aware that you may not withhold the information on that basis. If you wish EPA to treat all or 
part of the information confidentially, you must advise EPA of that fact by following the 
procedures described in the Instructions included in Attachment A, including the required 
support of the claim of confidentiality. 

If you have information about other parties who may have information that may assist EPA in its 
investigation of the Site, or may be responsible for the material stored or disposed of at the Site, 
that information should be submitted within the time frame noted above. Please note that if after 
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submitting your response you obtain additional or different information concerning the matters 
addressed by our Request for Information, you must promptly notify EPA and tum over the 
additional or different information to EPA. 

This Information Request is not subject to the approval requirements of the Paperwork 
Reduction Act of 1980, 44 U.S.C. §§ 3501-3520. 

Your response to this Request for Information, which we encourage you to submit electronically, 
should be sent to the following: 

And to: 

Andrea Leshak, Esq. 
Office of Regional Counsel 
U.S. Environmental Protection Agency, Region 2 
290 Broadway, 17th Floor 
New York, New York 10007-1866 
leshak.andrea@epa.gov 

Marissa Truono and Keith Glenn 
U.S. Environmental Protection Agency 
2890 Woodbridge Avenue 

U.S. Environmental Protection Agency 
2890 Woodbridge Avenue 

Building 205, MS-211 
Edison, New Jersey 08837 
truono.marissa@epa.gov 

Building 205, MS-211 
Edison, New Jersey 08837 
glenn.keith@epa.gov 

If you have any questions regarding this letter, or would like to discuss the matter with EPA, you 
may call or email Ms. Leshak at (212) 637-3197 or leshak.andrea@epa.gov. You may direct 
inquiries from a non-attorney to Ms. Truono at (732) 321-4460 or truono.marissa@epa.gov. If 
this letter has been sent to the wrong addressee, please immediately call Ms. Leshak at (212) 
63 7-3197, so that the letter may be redirected to the correct addressee. We appreciate your 
attention to this matter. 

We appreciate and look forward to your prompt response to this matter. 

nc 1son 
eputy Director for Enforcement and Homeland Security 

Emergency and Remedial Response Division 

Enclosures 
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ATTACHMENT A 

INSTRUCTIONS FOR RESPONDING TO REQUEST FOR INFORMATION 

DIRECTIONS 

1. Answer Every Question Completely. A separate response must be made to each of the 
questions set forth in this Request for Information. For each question contained in 
Attachment B of this letter, if information responsive to this Request for Information is 
not in your possession, custody, or control, please identify the person(s) from whom such 
information may be obtained. 

2. Number Each Answer. Precede each answer with the corresponding number of the 
question and the subpart to which it responds. 

3. Provide the Best Information Available. Provide responses to the best of your ability, 
even if the information sought was never put down in writing or if the written documents 
are no longer available. You should seek out responsive information from current and 
former employees and/or agents. Submission of cursory responses when other responsive 
information is available to you will be considered non-compliance with this Request for 
Information. Whenever in this Request for Information there is a request to identify a 
natural person or an entity, state, among other things, the person or entity's full name and 
present or last known address. 

4. Identify Sources of Answers. For each question, identify (see Definitions) all the persons 
and documents that you relied on in producing your answer. 

5. Inability to Answer or Provide Documents. If you are unable to answer a question in a 
detailed and complete manner or if you are unable to provide any of the information or 
documents requested, indicate the reason for your inability to do so. If you have reason 
to believe that there is an individual who may be able to provide more detail or 
documentation in response to any question, state that person's name and last known 
address and telephone number and the reason for your belief 

6. Documents. If anything is deleted from a document produced in response to this Request 
for Information, state the reason for, and the subject matter of, the deletion. If a 
document is requested but is not available, state the reason for its unavailability. 

7. Continuing Obligation to Provide and to Correct Information. If additional information 
or documents responsive to this Request for Information become known or available to 
you after you respond to this Request for Information, EPA hereby requests pursuant to 
Section 104( e) of CERCLA that you supplement your response to EPA. If after 
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submitting your response, you discover that information you submitted is incorrect, it is 
necessary that you promptly notify EPA and correct such information. 

8. Confidential Information. The information requested herein must be provided even 
though you may contend that it includes confidential information or trade secrets. You 
may assert that there is a confidentiality claim covering part or all of the information 
requested, pursuant to Sections 104(e)(7)(E) and (F) of CERCLA, 42 U.S.C. §§ 
9604(e)(7)(E) and (F), and 40 C.F.R. Part 2.203(b). To assert such claim of 
confidentiality, each document must separately address the following points: 

a. the portions of the information alleged to be entitled to confidential treatment; 
b. the period of time for which confidential treatment is desired (e.g., until a certain 

date, until the occurrence of a specific event, or permanently); 
c. measures taken by you to guard against the undesired disclosure of the 

information to others; 
d. the extent to which the information has been disclosed to others, and the 

precautions taken in connection therewith; 
e. pertinent confidentiality determinations, if any, by EPA or other federal agencies, 

and a copy of any such determinations or reference to them, if available; and 
f. whether you assert that disclosure of the information would be likely to result in 

substantial harmful effect on a business' competitive position and, if so, the 
business' explanation of what those harmful effects would be, why they should be 
viewed as substantial, and an explanation of the causal relationship between 
disclosure and such harmful effects. 

To make a confidentiality claim, all responses and any related documents you assert to be 
confidential should have "CONFIDENTIAL" marked on them. Confidential portions of 
otherwise non-confidential documents should be clearly identified. You should indicate a 
date, if applicable, after which the information need no longer be treated as confidential. 
Please submit in separate envelopes both a clean and a redacted version of any documents 
or response for which you make a claim of confidentiality. 

All confidentiality claims are subject to EPA verification. It is important that you 
satisfactorily show that you have taken reasonable measures to protect the confidentiality 
of the information and that you intend to continue to do so and that it is not and has not 
been obtainable by legitimate means without your consent. Information covered by such 
claim will be disclosed by EPA only to the extent permitted by Section 104( e) of 
CERCLA. If no such claim accompanies the information when it is received by EPA, it 
may be made available to the public by EPA without further notice to you. 

Disclosure to EPA Contractor. Information that you submit in response to this Request 
for Information may be disclosed by EPA to authorized representatives of the United 
States, pursuant to 40 C.F .R. Part 2.31 0(h), even if you assert that all or part of it is 
confidential business information. Please be advised that EPA may disclose all responses 
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10. 

11. 

to this Request for Information to one or more of its private contractors for the purpose of 
organizing and/or analyzing the information contained in the responses to this Request 
for Information. Pursuant to 40 C.F .R. Part 2.31 0(h), private contractors must sign a 
contractual agreement that prohibits the disclosure of such information to anyone other 
than EPA without the prior written approval of each affected business or of an EPA legal 
office. If you are submitting information that you assert is entitled to treatment as 
confidential business information, you may comment on this intended disclosure within 
fourteen ( 14) days of receiving this Request for Information. 

Personal Privacy Information. Personnel and medical files and similar files the 
disclosure of which to the general public may constitute an invasion of privacy should be 
segregated from your responses, included on separate sheet(s), and marked as "Personal 
Privacy Information." 

Objections to Questions. If you have objections to some or all the questions within the 
Request for Information letter, you are still required to respond to each of the questions. 

DEFINITIONS 

The following definitions shall apply to the following words insofar as they appear in this 
Request for Information. 

1. The term "arrangement" means every separate contract or other agreement between two 
or more persons, whether written or oral. 

2. The term "documents" includes any written, recorded, computer-generated, visually, or 
aurally reproduced material of any kind in any medium in your possession, custody, or 
control or known by you to exist, including originals, all prior drafts, and all non
identical copies. 

3. The term "entity" or "entities" refers to persons, individuals, companies, partnerships, or 
any other type of business association. 

4. The term "Facility" shall mean the location of the former lead smelting operations that 
occupied the historical address of 29 Superior Street, in the City of Buffalo. 

5. The term "hazardous substance" shall have the same definition as that contained in 
Section 101(14) ofCERCLA, 42 U.S.C. § 9601(14), and includes any mixtures of such 
hazardous substances with any other substances, including mixtures of hazardous 
substances with petroleum products or other nonhazardous substances. The substances 
that have been designated as hazardous substances pursuant to Section 102(a) of 
CERCLA, 42 U.S.C. § 9602(a), (which, in turn, comprise a portion of the substances that 
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fall within the definition of"hazardous substance" under Section 101(14) of CERCLA) 
are set forth at 40 C.F.R Part 302. 

6. The term ·'hazardous waste" shall have the same definition as that contained in Section 
1004(5) of the Resource Conservation and Recovery Act, as amended ("RCRA"), 42 
U.S.C § 6903(5). 

7. The term "identify" means, with respect to a natural person, to set forth the person's full 
name, present or last known employer, business address, and business telephone number, 
as well as the present or last known home address and home telephone number. With 
respect to a corporation, partnership, or other business entity (including a sole 
proprietorship), the term "identify" means to provide its full name, address, and any 
affiliation or contractual relationship it has with the individual and/or Department to 
whom/which this Request for Information is addressed. 

8. The term "industrial waste" shall mean any solid, liquid, or sludge or any mixtures 
thereof that possess any of the following characteristics: 

a. it contains one or more "hazardous substances" (at any concentration) 
as defined in Section 101(14) ofCERCLA; 

b. it is a "hazardous waste" as defined in Section 1004( 5) of RCRA; 
c. it has a pH less than 2.0 or greater than 12.5; 
d. it reacts violently when mixed with water; 
e. it generates toxic gases when mixed with water; 
f. it easily ignites or explodes; 
g. it is an industrial waste product; 
h. it is radioactive; 
1. it is an industrial treatment plant sludge or supernatant; 
J. it is an industrial byproduct having some market value; 
k. it is coolant water or blowdown waste from a coolant system; 
I. it is a spent product that could be reused after rehabilitation; or 
m. it is any material that you have reason to believe would be toxic if 

either ingested, inhaled, or placed in contact with skin. 

9. The term "material" or "materials" means any and all objects, goods, substances, or 
matter of any kind, including but not limited to wastes. 

10. The term "person" shall include any individual, firm, unincorporated association, 
partnership, corporation, trust, or other entity. 

11. The term "pollutant or contaminant" includes, but is not limited to, any element, 
substance, compound, or mixture, including disease-causing agents. 

4 

ED_001803A_00006110-00008 



12. The term "Site" shall mean the Lake Erie Smelting Site located at 161 Hickory Street and 
consists of Section 111.15, Block 1, Lot 3 (which contains the property formerly known 
as 29 Superior Street) in the City of Buffalo and any adjacent areas that may have been 
affected by contamination from the Site. 

13. The term "waste" or "wastes" shall mean and include trash, garbage, refuse, by-products, 
solid waste, hazardous waste, hazardous substances, and pollutants or contaminants, 
whether solid, liquid, or sludge, including but not limited to containers for temporary or 
permanent holding of such wastes. 

14. The term "you" or "your" shall mean the addressee of this Request for Information. 

15. All terms not defined herein shall have their ordinary meaning, unless such terms are 
defined in CERCLA or RCRA, in which case the statutory definitions shall apply. 

5 

ED_001803A_00006110-00009 



6 

ED_001803A_00006110-00010 



ATTACHMENT B 

REQUEST FOR INFORMATION 

1. Please provide copies of the following: 

a. Contract for Capital Grant dated March 28, 1958 as amended on May 21, 1963 
(between the City of Buffalo and the federal government); 

b. 1957 U.S. Housing and Home Finance Agency approval of a $9,884,608 grant to 
the Buffalo City Council; 

c. 1954 U.S. Housing and Home Finance Agency approval of Ellicott District as an 
official grant reservation; 

d. 1964 Federal Housing Administration approval documents for Urban Properties 
(a developer for the Ellicott District Redevelopment Project) to secure financing 
to begin construction; 

e. 1958 Housing and Home Finance Agency notice of approval of acquisition prices 
on 281 parcels of land in the Ellicott District Redevelopment Project; 

f. 1960 application to Urban Renewal Administration for additional funds for 
acquisition of property; 

g. 1967 Federal Housing Authority approval documents of Phase II of the 
redevelopment ( owner/sponsor of Phase II is identified as "Ellicott Community 
Redevelopment Foundation"); and 

h. Documents pertaining to the December 7, 1977 Regulatory Agreement for 
Limited Distribution Mortgagor Projects, between the Department of Housing and 
Urban Development and Towne Gardens, LTD. 

Please describe in detail the roles and responsibilities of the U.S. Department of 
Housing and Urban Development, the Housing and Home Finance Agency, the 
Federal Housing Administration, and/or other predecessor agencies of the U.S. 
Department of Housing and Urban Development (hereinafter, "HUD and/or its 
predecessors") in the development and implementation of the Ellicott District 
Redevelopment Project. 

3. Please identify any "hands-on" involvement by HUD and/or its predecessors in 
connection with the Ellicott District Redevelopment Project, including, but not 
limited to, management of and decisions regarding demolition and construction 
activities at the Site. 
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4. Please indicate whether HUD and/or its predecessors conducted or arranged for any 
other person such as a contractor or engineer to conduct any appraisal or inspection of 
the Site or to perform an environmental survey or study at the Site prior to it being 
redeveloped. If so, please provide a copy of all documents which reference any such 
appraisal, inspection, survey, or study. 

5. Please indicate whether HUD and/or its predecessors conducted demolition activities 
associated with the Lake Erie Smelting Company facility or had alterations of the 
structures performed. Provide information regarding all demolitions or changes of 
any kind at the Site (e.g. excavation work and grading), including, but not limited to: 

a. A description of the work that was done at the Site by HUD, its predecessors, or 
any of their contractors; 

b. The names of any demolition or excavation contractors retained by HUD and/or 
its predecessors; 

c. The date when the former facility building was demolished and by whom; 

d. A description of what was done with the demolition debris; 

e. A description of any excavation or Site grading activities that may have been 
conducted by HUD, its predecessors, or their agents in association with or 
subsequent to demolition activities; 

f. Information relating to whether any soil at the Site was removed or brought in as 
fill material. If so, identify where the removed soil was disposed of and from 
where the fill material originated, where the fill was placed at the Property, and 
identify the individuals involved in or familiar with removing the soil and 
bringing in the fill material; 

g. Information related to whether any work involved removing any scrap material 
from the Property. If so, identify the individuals involved in or familiar with 
removing the scrap material; and 

h. Any documents or contracts pursuant to which the work was done at the Site. 

Please provide copies of the following plans/drawings for the Ellicott District 
Redevelopment Project: 

a. Redevelopment Plan dated August 2, 1957 and amended March 21, 1961, July 23, 
1963, and October 5, 1971, including all maps and attachments; 

b. Any demolition plans including any revised versions; and 
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c. Any grading plans or topographic surveys, including any revised versions. 

Please indicate whether HUD and/or its predecessors conducted any assessments or 
investigations of hazardous substances or hazardous wastes at the Site, including, but 
not limited to, soils at the Site. If yes, 

a. Identify any environmental contractors and consultants retained; 

b. Provide the date(s) any and all assessments were performed; 

c. Provide analyses of any samples that were taken during the assessments and/or 
cleanup, including analyses of contaminated soil; and 

d. Provide copies of any documents issued by the contractors or consultants that 
relate to the results of sampling, assessment, and recommended remediation at the 
Site. 

Please identify and describe all grants, approvals, loans, and mortgages issued by 
HUD and/or its predecessors in relation to the Ellicott District Redevelopment 
Project. If not already provided in response to Request #1 above, please provide 
documentation of such grants, approvals, loans, and mortgages. 

Please identify any commercial interests held by HUD and/or its predecessors in 
connection with the Ellicott District Redevelopment Project. 

10. If you have reason to believe that there may be persons able to provide a more 
detailed or complete response to any question contained herein or who may be able to 
provide additional responsive documents, identify such persons and the additional 
information or documents that they may have. 

11. Please identify each individual who assisted or was consulted by you in the 
preparation of the response to this Request for Information and specify the question to 
which such consultation or assistance was provided. 
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CERTIFICATION OF ANSWERS TO REQUEST FOR INFORMATION 

State of ----------
County of _________ _ 

I certify under penalty of law that I have personally examined and am familiar with the 
information submitted in this document (response to EPA Request for Information) and all 
documents submitted herewith, and that based on my inquiry of those individuals immediately 
responsible for obtaining the information, I believe that the submitted information is true, 
accurate, and complete, and that all documents submitted herewith are complete and authentic 
unless otherwise indicated. I am aware that there are significant penalties for submitting false 
information, including the possibility of fine and imprisonment. I am also aware that I am under 
a continuing obligation to supplement my response to EPA's Request for Information if any 
additional information relevant to the matters addressed in EPA's Request for Information or my 
response thereto should become known or available to me. 

NAME (print or type) 

TITLE (print or type) 

SIGNATURE 

Sworn to before me this 

__ day of ______ 2017. 

Notary Public 
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ATTACHMENTC 

NEWS ARTICLES REGARDING 
THE ELLICOTT DISTRICT REDEVELOPMENT PROJECT 
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To: Hull, George[Hull.George@epa.gov]; Senn, John[Senn.John@epa.gov] 
From: Bodine, Susan 
Sent: Thur 12/7/2017 1 :19:14 AM 
Subject: Fwd: Issue Memos/Talkers Needed for 12/7 E&C Hearing 
Enforcement talking points.docx 
A TT0000 1 . htm 

See attachment 

Sent from my iPad 

Begin forwarded message: 

From: "Bodine, Susan" <bodinc.susan@ epa.gov> 
To: "Lyons, Troy" <lyons.troy@epa.gov>, "Ringel, Aaron" <ringel.aaron@epa.gov> 
Cc: "Rodrick, Christian" <rodrick.christian@cpa.gov>, "Bowman, Liz" 
<Bowman.Liz@cpa.gov>, "Patrick Traylor (traylor.patrick@epa.gov)" 
<traylor.patrick@cpa.gov> 
Subject: RE: Issue Memos/Talkers Needed for 12/7 E&C Hearing 

Attached are talking points and press releases for the individual cases discussed in the 
talkers (for additional background). 

From: Ringel, Aaron 
Sent: Monday, November 27, 2017 3:47 PM 
To: Forsgren, Lee <Forsgren.Lcc@epa.gov>; Greenwalt, Sarah 
<grecnwalt.sarah@epa.gov>; Bodine, Susan <bodine.susan@epa.gov>; Traylor, Patrick 
<traylor.patrick@cpa.gov>; Brown, Byron <brown.byron@epa.gov>; Yamada, Richard 
(Yujiro) <yamada.richard@cpa.gov> 
Cc: Lyons, Troy <lyons.troy@cpa.gov>; Rodrick, Christian <rodrick.christian@epa.gov> 
Subject: FW: Issue Memos/Talkers Needed for 12/7 E&C Hearing 

Lee/Sarah/Susan/Patrick/Byron/Richard, just wanted to circle back around with you 
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all on the memos/talkers needed for the Administrator's briefing binder. Below are 
the ones that are outstanding, is it possible to get these by tomorrow? 

Thanks, 

aron 

From: Ringel, A 
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Sent: Monday, November 20, 2017 12:34 PM 
To: Gunasekara, Mandy <Gunasekara.Mandy@epa.gov>; Baptist, Erik 
<baptist.erik@cpa.gov>; Yamada, Richard (Yujiro) <yamada.richard@epa.gov>; 
Kelly, Albert <kclly.albcrt@epa.gov>; Forsgren, Lee <Forsgrcn.Lee@epa.gov>; 
Greenwalt, Sarah <g cenwalt.sarah@epa.gov>; Beck, Nancy 
<Bcck.Nancy@epa.gov>; Bodine, Susan <bodinc.susan@epa.gov>; Traylor, 
Patrick <traylor.patrick@epa.gov> 
Cc: Lyons, Troy <lyons.tro @cpa.gov>; Shimmin, Kaitlyn 
<shimmin.kaitlyn@cpa.gov>; Rodrick, Christian <rodrick.christian@epa.gov>; 
Dominguez, Alexander <domin°ucz.alcxander e a. 0 ov>; Falvo, Nicholas 
<falvo.nicholas@epa.gov> 
Subject: Issue Memos/Talkers Needed for 12/7 E&C Hearing 
Importance: High 
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File As: Deane, Michael 
E-mail: michael@nawc.com 
Display As (E-mail): Michael Deane (michael@nawc.com) 
First: Michael 
Family: Deane 
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To: Bailey, Ethel[Bailey.Ethel@epa.gov]; Rowena Benitez-Clark (Benitez-
Clark.Rowena@epa.gov)[Benitez-Clark.Rowena@epa.gov]; Miles, Erin[Miles.Erin@epa.gov]; Shiffman, 
Cari[Sh iffman. Cari@epa.gov]; Starfield, Lawrence[Starfield. Lawrence@epa.gov] 
Cc: Patrick Traylor (traylor.patrick@epa.gov)[traylor.patrick@epa.gov] 
From: Bodine, Susan 
Sent: Mon 11/13/2017 10:34:12 PM 
Subject: WH meeting tomorrow morning 

Patrick and I will be leaving at 9:10 to go to the WH for a 9:30-10:30 meeting. Back before 11 
am. So won't be there for the daily general or the FTE meeting. 

Susan 
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To: Starfield, Lawrence[Starfield. Lawrence@epa.gov]; Traylor, Patrick[traylor. patrick@epa.gov] 
From: Bodine, Susan 
Sent: Fri 10/6/2017 12:28:02 AM 
Subject: Fwd: Emergency Administrative Order issued to Crow Tribe 
EAO Crow Tribe Oct 2017.pdf 
A TT0000 1 . htm 

! ___ Ex. __ 5 _ -_ De l_i be rative __ P_rocess _j? 
Sent from my iPhone 

Begin forwarded message: 

From: "Theis, Joseph" <Thcis.Joscph@epa.gov> 
To: "Starfield, Lawrence" <Starficld.Lawrencc@cpa.gov> 
Cc: "Kelley, Rosemarie" <Ke11cy.Rosemaric@epa.gov>, "Pollins, Mark" 
<Po11ins.Mark@cpa.gov>, "King, Carol" <King.Carol@epa.gov>, "Porter, Amy" 
<Portcr.Amy@epa.gov>, "OKeefe, Susan" <OKecfc.Susan@epa.gov>, "Bodine, Susan" 
<bodinc.susan@ epa.gov>, "Traylor, Patrick" <traylor.patrick@ epa.gov> 
Subject: Fwd: Emergency Administrative Order issued to Crow Tribe 

Larry, 
Attached FYI is an emergency order issued earlier this evening to the Crow Tribe to address 
potential contamination to their drinking water system caused by recent extensive damage 
from vandalism. Region 8 coordinated in advance with WED and XPS and we understand 
that the Region contacted the Tribal Chairman this afternoon prio to issuance of the order. 
Let us know if you have any questions. 
- Joe 

Sent from my iPhone 

Begin forwarded message: 

From: "Cantor, Tiffany" <Cantor.Tiffany@cpa.gov> 
To: "Pollins, Mark" <Pollins.Mark@epa.gov>, "Theis, Joseph" 
<Thcis.Joscph@cpa.gov>, "Bahk, Benjamin" <Bahk.Bcnjamin@epa.gov>, "Denton, 
Loren" <Dcnton.Lorcn@epa.gov>, "King, Carol" <King.Carol@epa.gov>, "OKeefe, 
Susan" <OKcefe.Susan@epa.gov> 
Cc: "Palomares, Art" <Palomarcs.Art@epa.gov>, "Opekar, Kimberly" 
< pekar.Kimbcrly@cpa.gov> 
Subject: Emergency Administrative Order issued to Crow Tribe 
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Good Evening Everyone, 

Attached is the Emergency Administrative Order issued today. If you have any 
questions, please let me know. 

Thanks! 

Tiffany 

***************************************************************************** 

Tiffany Cantor 

SDW A Enforcement Unit Supervisor 

Water Technical Enforcement Program 

1595 Wynkoop St. (8ENF-W-SDW) 

Denver, CO 80202 

Phone: 303-312-6521 

***************************************************************************** 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 8 

1595 Wynkoop Street 
Denver, CO 80202-1129 

Phone 800-227-8917 
www.epa.gov/region08 21J7 OCT -5 PH 3: 42 

Ref: 8ENF-W-SDW 

The Honorable Alvin Not Afraid, Jr., Chainnan 
Crow Tribe 
P.O. Box 159 
Crow Agency, Montana 59022 

Ms. Dayle Felicia, Director 
Apsaalooke Water and Waste Water Authority 
P.O. Box 520 
Crow Agency, Montana 59022 

Re: Emergency Administrative Order under Section 1431 of the Safe Drinking Water Act, Crow 
Agency (TP02) Public Water System, PWS ID# 083090011, Docket No.SDWA-08-2018-0001 

Dear Chairman Not Afraid and Ms. Felicia : 

Enclosed is an Emergency Administrative Order (Order) issued by the U.S. Environmental Protection 
Agency (EPA) to the Apsaalooke Water and Waste Water Authority (AWWWA) and the Crow Tribe 
(Tribe) pursuant to section 1431 of the Safe Drinking Water Act (SDWA), 42 U.S.C. § 300i, in response 
to conditions at the Crow Agency Public Water System (System) that may present an imminent and 
substantial endangerment to human health. The Order sets forth the actions the A WWW A and the Tribe 
must take to ensure that the people served by the System are provided with safe drinking water. 

On October 4, 2017, EPA was notified that that the System was vandalized. causing extensive damage 
to the System's water treatment plant. Damage included destruction of the gas chlorination system, the 
SCAD A system, and chemical plant feed components. It is unknown if other actions such as intentional 
contamination of the water in the clarifier and clearwell also occurred. The plant was running when the 
vandalism was discovered. and it is unknown how much, if any, contaminated water was sent to the 
distribution system. Therefore, the consumers of the water have the potential to be exposed to unknown 
contaminants, which may present an imminent and substantial endangennent to human health. 

The enclosed Order sets forth the actions A WWW A and the Tribe must take to address the current 
emergency situation, including notifying the affected public of the situation described in the Order, 
distributing a Do Not Use advisory, and sampling the drinking water for chemical, radiological and 
bacteriological contaminants. 

Additionally, EPA encourages you to perform a security assessment, considering such things as fencing, 
locks on doors and fencing, routine patrols by security personnel, and surveillance. 
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This Order is intended to help you provide safe drinking water to your community. If your staff has 
technical questions, they may contact Olive Hofstader at (800) 227-8917, extension 6467, or (303) 312-
6467 or by email at hofstader.olive@epa.gov. If you are represented by an attorney or have legal 
questions, please contact Amy Swanson, Enforcement Attorney, at (800) 227-8917, extension 6906, or 
at (303) 312-6906 or by email at swanson.amy@epa.gov. 

Sincerely, 

:c): / ,,, !/ ·,,. . C.• ·:.,. ;.:,,,_, _ _..-•·· 

/~A,,t,·••~:._,&': ,/ /' 
., ... .--- .... .,., ,.•.· / 

( (,., Atturo Palomares, Directo; 
\.,,,_ Water Technical Enforcement Program 

Office of Enforcement, Compliance 
and Environmental Justice 

cc: Ms. Connie Howe, Environmental Director 
Mr. Dennis Bear Dont Walk, Attorney 
Mr. Gerald Pease, Public Works Cabinet Head 

Ms. Melissa Haniewicz, Regional Hearing Clerk 
U.S. EPA Region 8 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONS 

IN THE MATTER OF 

Apsaalooke Water and Waste 
Water Authority, Operator, and 
The Crow Tribe, Owner, 

Crow Agency (TP02) Public Water 
Supply, PWS ID# 083090011, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

=R=e-sp=o=n=d=e1=1t=s. ___________ ) 

2111 OCT -S PM 3: 42 

EMERGENCY 
ADMINISTRATIVE ORDER 

Proceeding under section 14 31 (a) of the 
Safe Drinking Water Act 

AUTHORITY AND FINDINGS 

1. This Emergency Administrative Order (Order) is issued by the Environmental Protection 
Agency (EPA) pursuant to the authority of section 143l(a) of the Safe Drinking Water Act (Act), 
42 U.S.C. § 300i(a). The undersigned officials have been properly delegated this authority. 

2. Failure to comply with this Order may result in civil penalties of up to $22,906 per day. 
42 U.S.C. § 300i(b); 40 C.F.R. part I 9; 82 Fed. Reg. 3633 (January 12, 2017). 

3. The EPA may issue an order pursuant to section 1431(a) of the Act, 42 U.S.C. § 300i(a), 
upon receipt of information that that there is an intentional act designed to disrupt the provision 
of safe drinking water or to impact adversely the safety of drinking water supplied to 
communities and individuals, which may present an imminent and substantial endangerment to 
the health of persons, and appropriate State or local authorities have not acted, or do not have the 
authority to act, to protect human health. 

4. The EPA has primary enforcement responsibility for the Act's public water supply 
protection program on the Crow Reservation. No other governmental authority has applied for 
and been approved to administer the program on the Reservation. 

5. The Apsaalooke Water and Waste Water Authority (A WWW A) is a tribal agency 
organized under the laws of the Crow Tribe and is therefore a "person" as that term is defined in 
the Act and its implementing regulations. 42 U.S.C. § 300f(12); 40 C.F.R. § 141.2. 

6. The Crow Tribe is a federally recognized tribe and is therefore a "person" as that term is 
defined in the Act. 42 U.S.C. § 300f(I0), (12), (14). 

7. Respondents A WWWA and the Crow Tribe own and/or operate the the Crow Agency 
(TP02) Public Water System (System) located near Crow Agency, Montana. that provides water 
to the public for human consumption. 
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Emergency Administtative Order 
Ctow Agency(TP02)Public Water System 
A WWW A and CrowTribe 
Page 2 of 5 

8. The System is supplied by surface water from the Little Big Hom River, which serves 
13 00 users. through 406 service connections. 

9. Systems that have atleast 15 service connection$ or regularly serve at .least 25 peopl~ per 
day at least 60 day$ per year are "public water systems" as defined in section 1401(4) of the.Act, 
42 U.S.C. §300f(4)' and therefore~ are subject to the requirements of the Act and the National 
Primacy Drinking Water Regulations (NPDWR) at 40 C.F.R. part 141. 

10. The EPA has determined that conditions exist at the System tpat may present an 
imminent and substantial endangerrnerit to the health ofpersons. On October 4, 2017. EPA was 
notified that at approxhnately 8 :00 a.n1. an operator discovered that the System had been 
vandalized. Damage included destruction of the gas chlorination system, the SCAD A system, 
and chemical plant feed components. It µs unknown ifother actions such as intentional · 
contamination of the water in theciarifierand clearwell also occurred. The plant was running 
when the vandalism was discovered, and it is unknown how much, if a:ny, contatninated water 
was sent out.to distribution. Therefore, the consumers of the water have the potential tqbe 
exposed to unknO\vn contru11inantswhich may present an irt1minent and substantial 
endangerment to hµmanhealth. 

11. Before issuing this Order; the BP A consulted with the A WWW A, the Tribe, the System 
operator, and other governmental authorities to confirm the facts, and has determined that this 
Order is necessary to protect human health .. 

ORDER 

INTENT TO COMPLY 

12. \Vi thin 24 houts of receipt of this Order, Respondents must notify the. EPA in writing of 
their hi.tent to comply with the terms of this Order. Notification by email to the. EPA point of 
contact identified belowis acceptable. 

PUBLIC NOTICE 

13. Within 24 hours of receipt of this Order, Respondents must notify the public in the 
affected area of the situation described in this: Order and distribute the Do Not Use public notice 
provided by the EPA on October 4,2017. The notice 1I1µst be distributed. door-to-'door as well as 
posting it in conspicuous location$ and announced on the local radio .station. Respoi1dents must 
submit a copy of the notice to the EPA within 24 hours of its distribution. Respondents must 
continue providing the public notice until the EPA provides written notification to discontinue. 

ED _001803A_00006130-00004 



Emergency Administrative Order 
Crow Agency(TP02) Public Water System 
A WWWA and Crow Tribe 
Page 3 of 5 

ALTERNATE WATER SUPPLY 

14. Upon receipt ofthis Order, Respondents shall notify the public that an alternate potable 
water supply is available. Respondents shall provide at least two Hters of potable water daily per 
person at a .central location that is accessible to all persons served by the System, Respondents 
may also opt to provide an alternate water supply that is either 1) provided by a licensed water 
distributor, 2) purchased bottled water, or 3) providedbyanqtherpublic water systemthat meets 
the requirements of tlie NPDWRs. The alternate water supply shall. be made available at no cost 
to all users of the System as needed for drinking and cooking until water service is restored to 
affected users of the System. 

EMERGENCY SAMPLING 

15. Respondents shall conduct emergency sampling for unidentified. chemical and 
radiological contamit1ants.and deHver the special purpose samples to the Montana State Lab for 
analysis on O1,'..:tober 5, 2017. The.required sampling lo.cations are the. clearwell in the water plant 
and the local elementary school. · 

16. Respondent shall collect two special purpose samples from the cle.arweH and the local 
elementary school to be analyzed for total coliform .and E.coli. 

17. Respondents shall submit to EPA the results of aU samples immediately upon rece.ipt of 
the lab analyses. 

18. The EPA may require Responde11ts to increase sampling at any time while. this Order is in 
effect, 

COIVIPLIANCE AND CORRECTIVE MEASURES 

19. Respondents must conduct a complete assessment of dafnage to the water plant 
(including, but not limited to, all filtration equipment, electdcal components. telemetry 
components and computer~ .and disinfection components) . 

.20. The completed damage assessment must be submitted to the EPA within 15 days and 
nmst describe dan1age detected and repairs necessary to return the water plant to operation in 
compliance with drinking water regt.dations. 

· 21. Within 30 days of the effective date of this Order, Respondenl'i shall provide tl1e EPA 
with a plan and.schedule that outlines actions taken or.to be taken based on the damage 
assessrnent. The plan shall .include proposed system modifications, .estimated costs of 
modifications,·and a schedule for completion oftl1e.project. The proposed schedule shall include 
.specific milestone dates and a final completion date. The schedule must 1:;e approved by the EPA 
before cohstrnction or modifications 1nay commence. 
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Emergency Administrative Order 
Crow.Agency(TP02) .Public Water System 
A WWW A and Crow Tribe . 
Page 4 of 5 

22. The schedule requited by paragraph 21, above: will be incorporated into this Order as an 
enforceable requirement upon written approval by the EPA. If implementation of the plan tails to 
return the plant to operation in compliance with the drinking water regulations, the EPA may 
order further steps. 

23. Respondent shall not send water from plant TP02 until completion of all repairs and 
written approval by EPA. 

NOTIFY EPA OF SITUATIONS. WITH POTENTIAL ADVERSE EF.FECTS 
TO PUBLIC HEALTH 

24. Respondents must notify EPA within 24 hours after learning of a violation or situation 
with the potential to have serious adverse effects onhuman health.as a result ofsholi-term 
exposure to contaminant!;:. 40 C.F.R. § 14 L202(b)(2). 

REPORTING 

2.5. Respondents must submit all monitoring and reporting reqidred above to the EPA by 
telephone and email or tax within 24 hours of receiving the results. These reports should also 
include daily updates on the System's status and progress towards restoring normal water 
service .. 

26. The point of contact for all comrtmnication with EPA in this matter is: 

Olive Hofstader 
E-mail: Hofstader.olive@epa.gov 

Telephone: (800)227-8917; ext. 6467, or (303) 312-6467 
Fax: (303) 312-75.18 
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Emergency Administrative Order 
Crow Agency(TP02) Public Water System 
A WWW A and Crow Tribe 
Page 5 of 5 

27. This Order does not affect any legal requirement or EPA's legal enforcement options in 
this matter. This Order constitutes final agency action. Under section 1448(a) of the SDWA, 42 
U.S.C. 300j-7(a), Respondents may seek federal judicial reviewofSDWA section 1431 
emergency orders. 

:.;:···~ tz. 
Issued and effective this -::_) ·--·-- day of October, 2017. 

~ 
~-)~ ~ ~ 

Y ~es H. Eppers, Su;ervisory Attorney 
Legal Enforcement Program 
Regulatory Enforcement Unit 
Office of Enforcement, Compliance 
and Environmental Justice 

'" ,, // 

.. . .. ·;,:2::ki~:-:.~:~:Z 
( 1 ; .. 1 Arturo Palomares, Di ct 
'······-·Water Technical En ·orcement Program 

Office of Enforcement, Compliance 
and Environmental Justice 
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File As: 
E-mail: 
First: 
Family: 

Deane, Michael 
michael@nawc.com 
Michael 
Deane 
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To: Senn, John[Senn.John@epa.gov]; Patrick Traylor 
(traylor.patrick@epa.gov)[traylor.patrick@epa.gov] 
From: Bodine, Susan 
Sent: Mon 10/30/2017 8:49:33 PM 
Subject: FW: Draft Materials for Today's Press Call Prep Session 
OAAG-#81608-v2-PDC Web Sheet 10-29-vas review.docx 
OAAG-#81607-v2-PDC -- Press Release 10-29-vas review.docx 

! ' 

The fact sheet j Ex. 5 - Deliberative Process ! 
! i 

L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·l 

From: Sorrell, Virginia 
Sent: Monday, October 30, 2017 4:45 PM 
To: Senn, John <Senn.John@epa.gov>; Traylor, Patrick <traylor.patrick@epa.gov>; Kelley, 
Rosemarie <Kelley.Rosemarie@epa.gov>; Chapman, Apple <Chapman.Apple@epa.gov>; 
Thompson, Christopher <Thompson.Christopher@epa.gov>; Portmess, Jessica 
<Portmess.Jessica@epa.gov>; Parrish, Robert <Parrish.Robert@epa.gov>; Fried, Gregory 
<Fried.Gregory@epa.gov>; Mutter, Andrew <mutter.andrew@epa.gov>; Sullivan, Tim 
<Sullivan. Tim@epa.gov> 
Cc: Bodine, Susan <bodine.susan@epa.gov>; Starfield, Lawrence 
<Starfield.Lawrence@epa.gov> 
Subject: RE: Draft Materials for Today's Press Call Prep Session 

Hi John, 

Just a couple of edits on the settlement page and press release. I believe Jess just passed along a 
couple of edits on the Q&As, and I didn't have any additional changes there. 

Thanks, 

Ginny 

Virginia Sorrell 

Air Enforcement Division 

Office of Civil Enforcement 

ED_001803A_00006141-00001 



U.S. Environmental Protection Agency 

Phone: 303-312-6669 

This email, including attachments, may contain material that is confidential, privileged, and/or 
attorney work product. 

From: Senn, John 
Sent: Monday, October 30, 2017 10:43 AM 
To: Traylor, Patrick <traylor.patrick@epa.gQY>; Kelley, Rosemarie 
<Kelle .Rosemarie '?J)e a. ov>; Chapman, Apple <Chapman.Apple@epa.go_y>; Thompson, 
Christopher <Thompson.Christopher@epa.gov>; Portmess, Jessica 
<Portmess.Jessica@epa.gqy>; Sorrell, Virginia <Sorrell.Virg·nia@epa.gQY>; Parrish, Robert 
<Parrish.Robert@epa.gov>; Fried, Gregory <Fried.Gre 0 o @epa.gov>; Mutter, Andrew 
<mutter.andrew@ epa. oy>; Sullivan, Tim <Sullivan.Tim@ epa.gQY> 
Cc: Bodine, Susan <bodine.susan@ epa.go_y>; Starfield, Lawrence 
<Starfield.Lawrence@epa.gov> 
Subject: FW: Draft Materials for Today's Press Call Prep Session 

I think everyone has these materials already, but sharing what I just got from DOJ comms. 

From: Abueg, Mark (OPA) [mailto:Mark.Abueg@ usdoj.gQY] 
Sent: Monday, October 30, 2017 12:39 PM 
To: hru~_t:'. .... elber@ usdoj.gQY; Snow, Corinne (ENRD) <Corinne.Snow@usdoj.go___y>; Mariani, 
Tom (ENRD) <Tom.Mariani@ usdoj.gQ_y>; Wardzinski, Karen (ENRD) 
<Karen.Wardzinski@usdoj.g_ov>; Douglas, Nathaniel (ENRD) 
<Nathaniel.Douglas@ usdoj.gQY>; Brook, Bob (ENRD) <Bob.Brook@usdoj.gov>; Elmer, Mark 
(ENRD) <Mark.Elmer@usdoj.gov>; karen.dworkin(f usdoj.gQY; 
Thomas.Carroll wUSDOJ.GOV; steven.shermer@ usdoj._o__y; Collier, Andrew (ENRD) 
<Andrew.Collier@usdoj.gov>; Ellsworth, Jonathan (ENRD) <Jonathan.Ellsworth@usdoj.gov>; 
Harris, Deborah (ENRD) <Deborah.Harris@usdoj.g9_y>; Poux, Joseph (ENRD) 
<Joseph.Poux@usdoj.goy>; Vaden, Christopher (ENRD) <Christopher.Vaden@usdoj.gov>; 
Grishaw, Letitia (ENRD) <Letitia.Grishaw@ usdoj.gQY>; Harvey, Judy (ENRD) 
<Judith.Harve usdo·. ov> 
Cc: Edwards, Jeremy M. (OPA) <Jcrem .M.Edwards@usdoj.gov>; Richards, Katy Jo. (OPA) 
<Katy.Jo. Richards@usdoj.gov> 
Subject: Draft Materials for Today's Press Call Prep Session 
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All, 

For today's prep session, attached you will find the latest versions (still in draft mode) of the following 
material: 

o Press Release 

o Q&As 

o Web Sheet 

•CCCCCCCC ExxonMobil 

o Press Release 

o Q&As 

o Web Sheet 

I've also attached a potential Press Call Timeline that we can discuss during the call. 

Best, 

Mark 

Mark Abueg 
Public Affairs Specialist 
U.S. Department of Justice 
Office of Public Affairs 

Office: (202) 353-6836 
Cell: (202) 353-5132 
Email: -'--'--"''-'-'-'-'======'-" 
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To: Kelley, Rosemarie[Kelley.Rosemarie@epa.gov]; Traylor, Patrick[traylor.patrick@epa.gov]; 
Starfield, Lawrence[Starfield. Lawrence@epa.gov] 
From: Bodine, Susan 
Sent: Thur 11/9/2017 2:00:32 PM 
Subject: RE: Black Flag CBI 

I will delete. 

But next week we need to know what we can tell the Congresswoman. ! Ex. s -Deliberative Process i 

! _______ , -·-·-·-·-·-·· ·-·-·-·-·-·-·-··· , __ , -· E~ .. s· :·be Ii ber~tive. p ioces~s _______ "-·-·. ·-·-·-·-·-·-·-·-·-·-·-· · __ i.. -·-· i ! 

.-•-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-; 
; 
; 

1 Ex. 5 - Deliberative Process 
; 
; 
; 
; 
i.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

From: Kelley, Rosemarie 
Sent: Wednesday, November 8, 2017 6:57 PM 
To: Traylor, Patrick <traylor.patrick@epa.gov>; Starfield, Lawrence 
<Starfield.Lawrence@epa.gov>; Bodine, Susan <bodine.susan@epa.gov> 
Subject: Black Flag CBI 

Susan, Patrick and Larry -

i"'-•-·-·-·-·-·-·-·-·-·-···-·-·-·-·-·-.... ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· .. ·-·-·-·- .... ·-·-·-·----·-·-·""·-·-n.·-·-·-·-·-·-"-·-·-·-·.d---·-·-.-.a--- ..... -·-·-·-·-·"'·-·-· .... - ...... -._·_·_·_·_,._ _______________ ._..__. _________________ _ 
j 

Ex. 5 - Attorney Client 

Rosemarie 
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To: Jackson, RyanUackson.ryan@epa.gov] 
From: Bodine, Susan 
Sent: Sun 10/22/2017 1:36:12 PM 
Subject: RIN case more 
1 . Information. pdf 
A TT0000 1 . htm 

i Ex. 5 - Deliberative Process : 
L--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 

Sent from my iPhone 

Begin forwarded message: 

From: "Shiffman, Cari" <Shiffman.Cari@epa.gov> 
To: "Bodine, Susan" <bodine.susan@epa.gov>, "Fisher, Mike" <Fisher.Mike@ epa.gov> 
Cc: "Starfield, Lawrence" <Starficld.Lawrence@epa.gov>, "Barnet, Henry" 
<Bamct.Henry@epa.gov>, "Traylor, Patrick" <traylor.patrick@epa.gov>, "Senn, John" 
<Senn.John@epa.gov> 
Subject: RE: question 

Susan, 

Thanks, 

Cari Shiffman, Special Assistant 
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U.S. Environmental Protection Agency 

Office of Enforcement and Compliance Assurance 

Office: (202) 564-2898 I Mobile: (202) 823-3277 

From: Bodine, Susan 
Sent: Friday, October 20, 2017 2:06 PM 
To: Fisher, Mike <Fisher.Mike@epa.gov> 
Cc: Starfield, Lawrence <Starfield.Lawrence@epa.gov>; Barnet, Henry 
<Barnet.Hen y@epa.gov>; Shiffman, Cari <Shiffman.Cari@epa.gov>; Traylor, Patrick 
<traylor.patrick@epa.gov> 
Subject: question 
Importance: High 

Mike, 

Ex. 5 - Deliberative Process 

From the environmental crimes activity report: 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 

~ 
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